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IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
o IN AND FOR THE COUNTY OF SANTA CLARA
10 |
11 || TERESA HARRIS, JON REGER and | Case No.: 1-12-CV-226570
MOSES SERRANO
12 FIRST AMENDED COMPLAINT FOR
Plaintiffs and Petitioners, DECLARATORY AND INJUNCTIVE RELIEF
13 AND PETITION FOR WRIT OF
VS. ‘MANDATE/PROHIBITION OR OTHER
14 : APPROPRIATE WRIT RELIEF
CITY OF SAN JOSE, DEBRA FIGONE, in
16 || her official capacity as City Manager of
the CITY OF SAN JOSE and Does 1
16 through 15,
17 Defendants and Respondents.
18 || THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY
19 || EMPLOYEES’ RETIREMENT PLAN,
20 Necessary Party in Interest
21
22 (1 By this action, plaintiffs and petitioners, active and retired members of the 1975
23 || Federated City Employees’ Retirement Plan (Plan), seek injunctive, declaratory and
24 1| writ relief to invalidaté certain amendments to the San Jose City Charter as violations |
25 |} of their vested contract rights.
26 Plaintiffs and petitioners allege:
27
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PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

1. Under California law, when a public entity creates a pension system, the
right to that pension vests when an employee commences employment. A pension
system may be modified prior to employee retirement for the limited purpose of

keeping-the system-flexible—and - to maintain the-integrity - of the system. Before

employee pension rights can be detrimentally affected, commensurate benefits must

be —given -the -employee —to-prevent —an -unconstitutional —impairment - of —pension-|—— :
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entitlements. When governmental 'actioh impairs vested pension rights, the courts are
required to enjoin such conduct.

2. Non-safety personnel employed by the City of San Jose since 1975 have
participated in the Plan prdvided under San Jose Municipal Code (SJMC), Chapter
3.28, §§ 3.28.10 et seq., a true and correct copy of the Plan is attached as Exhibit A. On
June 5, 2012, San Jose voters enacted Local Measure B, a true and correct copy of
which is attached as Exhibit B. It amends the City Charter to impose various changes
and limitations to Plan benefits for active and retired employees. These changes and
limitations unconstitutionally impair plaintiffs’ and petitioners’ vested contract rights.
These impairments include, but are not Ifmited to: {a) eliminating ldisability retirement
benefits by redefining eligibility to require that an employee be unable to perform the
employee’s job and “any other jobs described in the City’s classification plan” because
of the emp[oyee’s medical condition, even if no such jobs are available which the
disabled employee can perform; (b) permitting the City Council upon a declaration of a
“fiscal and service level emergency” to suspend and forfeit annual cost of living
adjustmenté (COLAs) to retirees; {c) forcing employees to make additional
contributions for up to 50% of the pension plan’s unfunded actuarially accrued liability
(UAAL); (d) forcing employees to make additional contributions for up to 50% of the
retiree medical plan’s unfunded UAAL; and, {e) eliminating the Supplemental Retiree
Benefit Reserve (SRBR) which funds supplemental benefits to -annuitants and

survivors.
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PARTIES

2 3. Plaintiff and petitioner Teresa Harris is a San Jose Plant Mechanic at the
3 || Water Pollution Control Plant and an active participant in the Plan.

4 4, Plaintiff and petitioner Jon Reger is a San Jose Environmental Inspector
5 | and an-active participant-in-the-Plan:

6 5. Plaintiff and petitioner Moses Serrano worked as a San Jose Senior
7 i‘v’ia'rnten'ancef\ﬁforker*atfthe”ﬁirporrfor"*30**'years"'beforeﬂretir'rngfiﬁ*%@ﬂﬂf"PtainﬁfﬁantF *******
8 || petitioner Serrano is a retired annuitant of the Plan. |

9 6. Defendant and respondent City of San Jose (City) is a municipal
10 || corporation in the Ste_lte of California that operates under th.e authority of the California
11 || Constitution and the City Charter.

12 7. Defendant and respondent Debra Figone is the San Jose City Manager.
13 || She is sued in her official capacity. Undér the City Charter, ngone is the chief
14 || administrative o%ficer of the City responsible to the Council for the administration of
15 || City affairs placed under her charge including but not limited to responsibility for the
16 || faithful execution of all laws, provisions of the charter and acts of the Council which
17 || are subject to enforcement by her or by officers who are under her direction and
18 || supervision.

19 8. Defendants and respondents Does 1 through 15, inclusive, are sued
20 |} under fictitious names. Their true name and capacities are unknown to plaintiffs and
21 || petitioners. When their true names and capacities are ascertained, plaintiffs and
22 || petitioners will amend this complaint by inserting their true names and capadities.
23 |i Plaintiffs and petitioners are informed and believe, and thereon allege, that each of the
24 || fictitiously named defendant and respondent is responsible in some manner for the
25 |} occurrences alleged in this action, and that plaintiffs’ and petitioners’ damages as
26 || alleged in this action are proximately causgd by those defendants and respondents.

27 9. Necessary Party in Interest the Board of Administration of the 1975
28 || Federated City Employees’ Retirement Plan (Board) is the body appointed by the City

3
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Council responsible for managing, administering and controlling all funds in the Plan

established under the SUMC and the California Constitution, art. XVI, § 17. The Board

4
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2

3 |t administers the retirement system and performs various functions related to the Plan,

4 || including determining eligibility for receipt of retirement benefits, the calculation of

5 {-employer-and employee-contributions, the management-and investment of the Plan’s

6 || funds and the distribution of pension benefits to retired employees.

7 JURISDICTION AND VENUE [

8 10. Plaintiffs and petitioners bring this action for declaratory relief pursuant to

9 || Code of Civil Procedure &8 1060 to determine the constitutionality and validity of
10 || Measure B. Plaintiffs and petitioners bring this action for injunctive relief pursuant to
11 |{ Code of Civil Procedure §§ 526 and 527 and Civil Code § 52.1 to enjoin the
12 || implementation of Measure B _because it violates plaintiffs’ and petitioners’
13 || constitutional and contract rights. Plaintiffs and petitioners also bring this action as a
14 |l petition for appropriate writ relief under Code of Civil Procedure § 1085 to.block
15 || implementation 6f Measure B as an unconstitutional impairment of contract under art.
16 || I, § 9, an unconstitutional violation of substantive due process under art. |, § 7 and an
17 || unconstitutional takiﬁg of property without just compensation under art. |, § 19,
18 |{ respectively, of the California Constitution and the existing terms of the Plan. This
19 || action is properly filled in the County of Santa Clara pursuant to Code of Civil
20 || Procedure §§ 394 and 395 and Civil Code § 52.1.

21 FACTS COMMON TO ALL CAUSES OF ACTION

22 11. Membership in the Plan is compulsory and a condition of employment for
23 || all non-safety employees. Retirement benefits under the Plan are funded by contri-
24 || butions from both the employees and the City, which contributions are in turn
25 |l invested for the benefit of the Plan members. Employee contributions for normal
26 || service cost and for COLAs are credited to member participation accounts. Employees
27 il make no contributions towards prior service cost. When investments exceed the
28 || actuarially assumed investment growth rate, the City’'s unfunded actuarially accrued




Iiébility (UAAL) for prior service costs is reduced. Moreover, when the funding ratio
with the Plan’s assets to liabilities exceeds 100%, the positive UAAL (or over-funding
of the Plan) serves as a credit in favor of the City by reducing its normal cost

contributions.

L5

12.....As-adopted, Measure B amends-the City Charter to. alter-provisions.of the ]

Plan as it affects contribution rates and benefits for participants and annuitants.

~
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| Measure B, if a disabled Water Pollution Plant Mechanic is capable of performing

1 subd. (c) displaces the responsibility for determining eligibility for disability retirement

current non-safety employees and retirees in pertinent part, as follows:

| a. Disability Retirement, Under SJMC § 3.28.1200 et seq., active
employees are entitled to a disability pension benefit if they can no longer perform
thleir. jobs. The Board determines entittement for a disability retirement upon proof of
“incapacity for the performance of duty,” whether service-connected or non-service-
connected if the employee is “incapable of assuming the ‘responsibiiities and
performing the duties of the position then held by him [sic] or of any other person in
the same classification of positions to which the city may offer to transfer him”
(SJMC & 3.28.1210). Among other things, Measure B, § 1509-A subd. {a) and (b)
limits disability retirements for current and future employees to instances where fhe
émployee is unable to perform any other job within the City, whether such job is

available and whether or not the City offers such a job to the employee. Thus, under

secretarial duties, but no such positions are available, or such position is not offered,

the Plant Mechanic is ineligible for disability retirement benefits. Measure B, § 1509-A

benefits from the Board, and instead vests that responsibility in “an independent panel
of medical experts” subject to “a right of appeal to an administrative judge.” Measure
B does not define a “medical expert” nor does it define “an administrative judge”.
Measure B does not afford any offsetting or comparable benefit or advantage to the

Plan participants for § 1509-A.
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b. Cosi—of—Living Adjustments. Under SJMC §3.44.150 Plan

annuitants and survivors receive an annual COLA of 3% to their monthly allowance,

2

3 |l effective each February 1°. Measure B, § 1510-A authorizes the Council to suspend

4 || costs of living adjustment paid to current and future retirees for up to five years, if the

5-1{ Councit-adopts a resolution-dectaring a-fiscal-and service-tevel-emergeney-based-on

6 || unidentified criteria. There is no requirement under Measure B to repay annuitants fo.r

7 1 the suspension or forfeiture of the COLAs. Measure B does not-affordany offsetting | ——

8 || or comparable benefit or advantagé to Plan participants for § 1510-A.

9 C. Contributioné. Under SJMC § 3.36.1500 et seq., the Plan requires

10 || the City and employees to make contributions towards the normal cost of the Plan in a
11 || ratio of eight (City) to three (employee). The City is required to make 100% of the
12 || contributions toward the UAAL that results from insufficient Plan assets to pay
13 || projected retirement costs. Under Measure B, § 1506-A subd. (b), beginning July 23,
14 || 2013, employees will be required to make additional contributions to pay the Plan's
15 || UAAL. San Jose employees will contrribute from 4% of pay, up to a maximum of 16%
16 || of pay per year, but no more than half the yearly cost to pay the UAAL. There is no
17 || provision for a reduction in employee contributions in the event that the UAAL
18 || declines to less than current amounts. Moreover, under Measure B, § 1514-A, if a
19 cpurt determines that the provisions of § 1506-A subd. (b) are unenforceable,
20 || equivalent monetary “savings” will be imposed on employees by “pay reductions”.
21 || Measure B does not afford any offsetting or comparable benefit or advantage to Plan
22 || participants for § 1506-A.
23 d. Retiree Health Benefits, Under SUJMC &§ 3.28.380 et seq. and
24 (| 3.28.200 et seq., the Plan establishes medical benefit accounts within the retirement
25 || fund to provide retiree medical benefits, including benefits for sickness, accident,
26 || hospitalization, dental or medical expenses.. Contfibutions for the normal cost of these
27 || benefits are made by the City alnd the employees for dental benefits in the ratio of
28

three (City) to one {employee) and for medical benefits in the ratio of one (City) to one
_ _ 5
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{employee}. SJMC § 3.28.380 et seq. sets out eligibility criteria for medical benefits

2 || annuitants and allocates the costs of premiums for medical benefits. Under Measure
3 {| B, § 15612-A, the cost burden for unfunded liabilities for these benefits is shifted from
4 || the City to the employees since they “must contribute a minimum of 50% of the cost
5-1-of-retiree-healtheare, including both-nermal-cost-and-unfunded-liabilities.”-Measure-B
6 || does not afford any offsetting or comparable benefit or advantage to Plan participants
71 for §1512-A

8 e, Supplemental Retirement Benefits. Under SJMC § 3.28.340 a
9 || “gain sharing” segregated fund called the Supplemental Retiree Benefits Reserve
10 || (SRBR) is established which requires the allocation of a portion of excess Plan
11 || investment income to fund supplemental benefits to annuitants. Measure B, § 1511-A
12 || discontinues the SRBR, and returns the SRBR segregated funds to the Plan’s general
13 || fund and prohibits the payment of supplemental benefits out of the SRER or ofher Plan
14 || assets. Measure B does not afford any offsetting or comparable benefit or advantage
15 || to Plan participants for § 1511-A.

16 13. Plaintiffs and petitioners have no plain, speedy and adequate remedy in
17 || the ordinary course of law, other than the relief sought in this complaint and petition,
18 |{ because - the constitutional violations at issue cannot be protected against and
19 || plaintiffs’ and petitioners’ rights cannot be preserved absent injunctive or writ relief.

20 14, Defendants and respondents’ implementation of the foregoing provisions
21 || of Measure B is wrongful conduct, and unless and until enjoined and restrained by
22 || order of this court, will cause great and irrepar.able injury to plaintiffs and petitioners
23 || by Empairing‘ provision of vested pension rights.

24 15. Plaintiffs and petitioners have no adequate remedy at law for the
25 || wrongful implementation of the foregoing provisions of Measure B because it will be
26 || difficult to determine the precise measure of damages that will be sufferéd if
27 || defendants’ and respondents’ conduct is not restrained, and plaintiffs and petitioners
28 || will be forced to institute a multiplicity of suits to obtain adequate compensation for

7

FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR
WRIT OF MANDATE/PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF; Case No. 1-12-CV-226570




each individual’'s injuries.

16. Defendants and respondents have a non-discretionary legal, constitutional

2

3 |l and contractual duty to continue in effect all vested Plan provisions, rights and
4 [| benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and
5 |{-respondents—have-been -able-to—provide—all- provisions,; rights-and-benefits-under-the
6 ([ Plan in effect as of June 4, 2012 to plaintitfs and petitioners.

7 FIRST CAUSE OF ACTION

o REQUEST FOR DECLARATORY RELIEF

9 17. Plaintiffs and petitioners hereby incorporate by reference the preceding
10 || paragraphs. |

11 18. Article |, § 7 of the California Constitution prohibits the taking of property
12 || without dué process.

13 19. Article I, § 9 of the California Constitution prohibits laws that impair
14 || contracts. _

15 20. Article |, § 19 of the California Constitution prohibits the taking of private
16 || property for public use in the absence of just compensation.

17 21. An actual controversy has arisen and now exists between plaintiffs and
18 || petitioners and defendants énd respondents reIat.ive to their respective rights and
19 || duties in that plaintiffs and petitioners contend that Measure B is unconstitrutiona!,
20 {| invalid and unenforceable, both on its face and as construed by defendants and
21 || respondents, because it impermissibly impairs vested contract rights to 'pensio‘n
22 || benefits under the Plan. The impairment is neither reasonable nor material to the
23 || theory of the pension system and its successful operation. It changes pénsion plan
24 || benefits in a manner which results in a disadvantage to employees and annuitants
25 || without comparable new advantages. |

26 22. Plaintiffs’ and petitioners require a declaration as to the validity of
27 || Measure B, both on its face and as applied to plaintiffs’ and petitidners’ status as 'plan
28 || members. A judicial declaration is necessary and appropriate'at this time so that

8
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plaintiffs and petitioners may ascertain their rights and duties.

2 23. The City Council prepared and authorized Measure B, and based thereon,
3 | plaintiffs and petitioners are informed and believe, and upon such information and
4 || belief allege that the defendants and respondents dispute the allegations regarding the
5 H-invalidity of Measure-B,-their-obligations-under 'a and-the-alleged vio!at:snsl of-the
6 (| law.
7 SECOND CAUSE OF ACTION
IMPAIRMENT OF CONTRACT
8 [CALIFORNIA CONSTITUTION ARTICLE I, §9]
9 24.- Plaintiffs and petitioners hereby incorporate by reference the preceding
10 || paragraphs.
11 25. As set forth in the SUMC, the Plan gives rise to vested contractual rights
12 || for employees both active participants and annuitants, prior to June 5, 2012.
13 26. Measure B impairs the contractual rights of plaintiffs and petitioners.
14 27. By impairing these contractual rights without giving plaintiffs and
15 || petitioners any comparable advantage, commensurate benefit or co'mpensation,
16 || Measure B as applied to existing plan participants, both current non-safety employees '
17 || and annuitants, is unconstitutional and violates Article |, § @ of the Califorhia
18 || Constitution.
19 THIRD CAUSE OF ACTION
SUBSTANTIVE DUE PROCESS
20 [CALIFORNIA CONSTITUTION ARTICLE |, § 7]
21 28. Plaintiffs and petitioners hereby incorporate by reference the preceding
22 || paragraphs. |
.23 29. Article I, § 7 of the California Constitution prohibits the taking of property
24 || for a public purpose without substantive due process of law,
25 30. Plaintiffs and petitioners have vested property right in the benefits
26 || provided by the Plan, and in the Plan itself, in place when they began working for the
27 || City, as well as any enhancements made during their service with the City.
28 31. By taking these protected benefits without giving plaintiffs and

9
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petitioners any comparable advantage, commensurate benefit or compensation,

2 || Measure B violates Article |, 8 7 of the California Constitution.
3 FOURTH CAUSE OF ACTION
TAKING

4 [CALIFORNIA CONSTITUTION ARTICLE I, § 19]

5 32. Plaintiffsand petitioners-hereby -incorporate by reference the preceding

6 || paragraphs.

7 33 Article 1,78 19 of the California- Constitution prohibits the taking of private

8 || property for public use in the absence of just compensation.

9 | 34. Plaintiffs and petitioners have vested property right in the benefits
10 || provided by the Plan, and in the Plan itself, in place wh_en they began working for the
11 || City, as well as any enhancements made during their service with the City. In
12 || addition, the retirement benefits are a form of promise for compensation.

13 35. By taking these protected benefits without giving plaintiffs and
14 || petitioners any comparable advantage, commensurate benefit or compensation, the
15 || provisions of Measure B violates Article |, § 19 of the California Constitution as to the
16 || taking of property for a public purpose without just compensation.
17 FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE, PROHIBITION

18 OR OTHER APPROPRIATE WRIT RELIEF
19 36. Plaintiffs and petitioners hereby incorporate by reference thé preceding
20 || paragraphs.
21 37. Plaintiffs and petitioners are informed and believe, and upon such
22 || information and belief allege that upon the effective date of Measure B, if not before,
23 || defendants and respondents will implement the provisions Meaéure B and will not
24 || abide by all Plan provisions, rights and benefits in effect as of June 4, 2012.
25 |
" PRAYER FOR RELIEF

WHEREFORE, plaintiffs and petitioners pray for the following relief:
* 1. A declaration that:
28

10
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a. a. The provisions of Measure B cannot be applied to plaintiffs and

petitioners because it violates their constitutional and contractual rights; and,

2

3 b. b. The defendants and respondents were and are required to
4 |{ provide plaintiffs and petitioners with the Plan provisions, rights and benefits in place
5-|| when they-began working-for the City, as-well. as-any-- enhancements made during |
6 || their service with the City.

7 2 A--preliminary and -permanent injunction-prohibiting the - defendants-and
8 i} respondents and the Board from applying or otherwise enforcing any part of Measure
9 || B to plaintiffs and petitioners, inclusive of the admonition required under Civil Code,
10 || § 52.1;

11 3. A preemptory writ mandating defendants and respondents and the Board
12 || apply all Plan provisions, rights and benefits in effect as of June 4, 2012 to plaintiffs
13 || and petitioners and prohibiting the defendants and respondents from applying or
14 || otherwise implementing Measure B to plaintiffs and petitioners;

15 4. Any and all actual, consequential and incidental damages according to
16 || proof, including but not limited to damages that have been or made be suffered by
17 || plaintiffs and petitioners and all costs incurred by plaintiffs and petitioners in an
18 || attempt to enforce the constitutional, statutory and contractual rights and described
19 || herein;

20 5. For attorneys’ fees pursuant to California Civil Code § 52.1, Code of Civil
21 || Procedure 8§ 1021 .b, Government Code & 800 or otherwise;

22 6. For costs of suit herein incurred; and
23 {1\ \
24 [|\\\

25 [1\\\

26 || \\\

27 ||\ VY

28 [JV\D
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7. For such costs and further relief as the Court deems just and proper.

Dated: July 2, 2012

WYLIE, McBRIDE,
PLATTEN & RENNER

7

e
VM%%’%&{//MW
CHRISTORMER E. PLATTEN
Attorney for Plaintiffs and Petitioners TERESA HARRIS
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JON REGER and MOSES SERRANO J I

10007817228 1\pnd\first amended complaint.docx
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rage 2o/ OI 430

respect to the board's policies of inve'sting and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan.
B. Any person or association who provides services to the board with regard to financial securities:

. 1. Shall be a person or association whose principal business consists of investment counseling
services; and ‘ ‘ . R .

2. 8hall be 'registeréﬁ asan ‘iﬁV'e"'Stment’adviser under such laws as may require- such

registration.

C.  With respect to real estate advisors, the board shall enter into contractual-arangements-only———— —

with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real éstate investments, mortgage banking, or property
management, and which are licensed as real estafe'_brbkers by the State of California, '

(Ords. 21607, 25084, 25553.)7

- Chapter 3.36
1961 POLICE AND. FIRE DEPARTMENT RETIREMENT PLAN.

Parts:
1 General Provisions and Definitions

2 Membership o o o
3 Retirement Board and Other Officers |
4  Retirement Fund |

.5 Service

5.5 Benefits Generally
6 Retirement for Service
7  Retirement for Disability
8 Survivorship én_d Death Benefits
' ‘9 Surviving Child's School AIIoWénce |
9.5 Optional Settlements
10  Contributions
11 Suspension or Termination

12 lncreased Benefits for Certain Persons

http://sanjose.amlegal.com/alpscripts/get-content.aspx 5/29/2019
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13 . Death While on Military Leave of Absence

14  Medical Benefits for Certain Pereons

15 Dental Benefits for Retired Members and Survivors

16 Reciprocity

17  Plan-Approved Domestic Relations Orders

18  Purchase of Eligible Prior Military Service

Sections:

- Part 1

- GENERAL PROVISIONS AND DEFINITIONS

' 3.36.010 Establishment - Name - Scope.

3.36.020 Deﬁhitions and construction of terms.

3.36.020.1
3.36.020.2
3.36.020.3
3.36.020.4

3.36.020.5

3.36.020.6
3.36.020.7

3.36.020.8
© 3.36.020.9
3.36.020.10

3.36.020.11
3.36.020.12

3.36.020.13

3.36.020.14

- Partnership”.

"Accumulated contributions"”.

"City".

"Compensation”,

"Employee”.

"Final compensation".

"Member".

"Month.".

“Plan Year”.

“Retirement” or "retired".
"Retirement.aIIOWance". '
“Retirement eeard? or "‘boar_d".
“Retirement fund” or “fund"".
“Retirement system". "retirement plan”, “this‘system”. or “this plan”.

“Domestic Partnership”, “Domestic Partner” or “Domestic

L TN Y
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'3.36.030°  Use of masculine or feminine gender.
3.36.040  Effective date of this chapter.
3.36.050 Notices or orders deemed effective when,

3.36.060 ~ Biweekly references.to contributions and membership.

3.36.070-Grounds for termination of allowarices oF benefits.

3.36.080 Benefits exempt from execution,

3.36.090 Claimantto béar burden of proof.
3.36.100  Invalidity of bbrtion 6f chapter.
3.36.110 - Ildentification of system.
3.36.120 Termina'tion of plan,

3.36.130 Plan year.
3.36.140 Limitation year.

3.36.010 Establishment - Name - Scope.

A Thereis hereby established a retirement plan for ali persons, hereinafter iri tﬁis chapter
specified, who may become members thereof pursuant to the provisions of this Chapter 3.36. This.pian
shall be known as the “1961 police and fire department retirement plan,” and includes all provisions of

this chapter.

B. The 1961 police and fire department retirement plan is established as a qualified governmental
defined benefit plan pursuant to Sections 401(a) and 414(d) of the Internal Revenue Code or such other
.provision of the Internal Revenue Code as applicable and applicable treasury regulations and other
guidance of the Internal Revenue Service. The board shall be authorized to a
which are appropriate or necessary to.maintain the qualified status of the plan.

(Prior code § 2903.50; Ord. 28886.)

3.36.020 Definitions and construction of terms.
- Unless the context otherwise requires, the definitions and general provisions éet forth in this Part 1
govern the construction of this Chapter 3.36. - :

- (Prior code §§ 2903.51 - 2603.63; Ords. 24094, 24200, 25914.)

3.36.020.1 “Accumulated contributions™.

"Accumulated contributions” means the sum of all contributions made by a member and standing to

the credit of a member's individual account.

htty//raninge amleeal cam/alncarinte/oat-content acny cmamnala

dopt rules and regulations -



Page 270 of 436

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.2 "City".
"City" means the City of San José, a municipal corporation df the state of California.

(Prior code §§ 2903.51 - 2003.63; Ords. 24094, 24200, 25914.)

3.36.020.3 "Compensation™,
A. _“Compensation” means the monthly remuneration paid in cash out of funds controlied by the city

to a member in payment for his or her services to the city, excluding the monetary value, if any, of living
quarters, board, lodging, fuel, taundry or other advantages of any nature fumished a member in payment
of his or her services. Also, when the compensation of a member is a factor in any computation to be
made under this chapter, there shall be excluded from such compensation any payments based on -
overtime put in by a member, any travel or uniform or expense allowance, any insurance or medical or
surgical or hospital benefits, any worker's compensation benefits except as expressly provided in -
subsection G. below, any retirement or death or survivorship benefits, any payments paid on a per diem,

per hour or any other basis than a monthly basis, and any and all other fringe benefits.

: B. "Compensation” shall include hoﬁday pay or any compensation paid to a member in lieu of
holiday pay in the case of:
1. Any member who retires under the provisions of this chapter, either for service or disability,
on or after July 5, 1992; and _ _ ‘

_ 2, 'Any former member who separates from city service on or after July 5, 1992, and elects to
allow his or her accumulated contributions to remain in the retirement fund pursuant to Section

3.36.1640.

C. “"Compensation" shall include premium pay paid pursuant fo the Fair Labor Standards Act
(FLSA) for regularly scheduled hours for employees who are assigned to a work week averaging fifty-six

hours per week over a twelve-month pericd, subject to the following limitations:

- 1. "Compensation” shall only include FLSA premium pay which is earned and payable on or |

after December 28, 1997. :

2. “Final compensation" including FLSA premium pay shall not exceed- the one hundred eight -
percent limitation imposed by Section 3.36.020.5 B. 2. S .

3. This' subsection C. shall apbly only in the case of:

a. A member who retires under the provisions of this éhaptér, either for service or disability,

~on or after July 5, 1998; and

: b. A former member who sépar_ates from city service on-or after July 5, 1998, and elects to
allow his or her accumulated contributions to remain in the retirement fund pursuant to Section

3.36.1640; and

_ ¢. A member who dies on after July 5, 1998, while in city service for which the member |
receives service credit in this plan. _ ’

D. "'Corr_!pensation" shall include incentive pay for successful completion, on an annual baSis. of
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trainihg in Police Anti-Terrorist Tactics as certified by the police department to the city finance
department. ' : : ‘ :

dE "Compensation” shall include incentive pay for completing and maintaining an Emergency
Medical Technician (EMT) certificate, but only such EMT incentive pay which is eamed and payabie on

or after July 7, 1991.

F. . "Compensation” shall include anti-terrorism training pay received by members of the bian who
are employed in the fire department, but only such pay which is earned and payable on or-after July-1,——

2006. : .

G. “Compensation” shall include disability
which-a member continues-toreceive full -monthly compensation; includin:
leave payments made pursuant to Labor Code Section 4850.

leave payments paid by the city to a member pursuant to
g but not limited to, disability

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 26693, 28164, 28830.)

3.36.020.4 "Employee".

"Employee” means any person in the employ of the city, or who holds a city office, whose

compensation is paid out of funds directly controlled by the city. "Funds directly controiled by the city"
includes funds deposited in and disbursed from the city treasury in payment of compensation, regardiess
e word "officer.” ) :

of their source. The word "employee” shall be deemed to inciude th

(Prior code §§ 200351 - 2003.63; Ords. 24094, 24200, 25914, )

3.36.020.5 “Flina! compensation”.

For a member of this plan who retires, either for service or disability, before January 1, 1970,
f the member during any

ber receives service credit in

A,
"final compensation” means the highest average monthly compensation o

period of thirty-six consecutive months of city service for which such mem

this plan.

B. . Fbr a member of this plan who retires, either for service or disability, on or éfter January 1,

1970, "final compensation” means:

1. For the purpose of determining the amount of monthly retirement allowance or monthly
survivorship allowance payable for any month or portion of a month prior to September 1, 1870, the
highest average monthly compensation of the member during any period of thirty-six consecutive -
months of city service for which the member receives service credit in this plan.

2.  For the purpose of determining the amount of monthly retirement allowance or monthiy
survivorship allowance payable for any month or portion of a month on or after September 1, 1970, the
highest average monthly compensation of the member during any period of twelve consecutive months
of city service for which the member receives service credit in this plan; provided and excepting,
however, that in determining such final compensation no consideration or credit shall be given to or for
that portion, if any, of the compensation paid or payable' by the city o said meémber for service reridered
during the last twelve months of said member's city service which exceeds one hundred eight percent of
the compensation paid or payable to the member for city service rendered during the twelvé months
immediately preceding the last twelve months of the member's city sefvice. o : '

- C. Ifan employee leaves city service and subsequehtly returns to city 'service, months of service
before and after the absence from service may be cumulated to constitute the period of thirty-six
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consecutive months or twelve consecutive months, whichever is appllcable notw:thstandmg the
absence from service.
D. I any bénefit is dependent upon the amount of service of a member and the member has less

than -th:rty-sm months of city service or less than twelve months of city service, whichever is applicable,
then the amount of service the member actually has shall be used in the calculation of the member's

final oompensataon

" (Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 26914, 28831.)

3.36.020.,6 "Member".

"Member" means any person included in the membershlp of this system, and includes those persons
only who are specified as such in Part 2 of this chapter. '

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.7 “Month".

Except as otherwise expressly provided, "month" means a calendar month.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.8 “Plan year”.

“Plan year” means'July 1 to June 30.
{Ord. 28686.)

3.36.020.9 “Retirement” or “retired”.

“Retirement” or “retired” means withdrawal from city service pursuant to an order of the retlrement
board with a retirement allowance granted under this.chapter,

{Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200,‘25914. 28886.) |

3.36. 020 10 “Retirelnent allowance”

“‘Retirement allowance means the service retlrement allowance or the disability retirement
allowancel

(Prlor code §§ 2903 51- 2903 63; Ords 24004, 24200 25914 28886)

3.36.020.11 “Retirement board" or “board"

| “Retlrement board” or “board” means the board of administration referred to and specified in Section
/ 3.36.300 of this chapter. . .

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 28886.)
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3.36.020.12 “Retirement fund” or “fund”,

“Retirement fund” or “fund” means the retirement fund specified in Section 3.36.500. ‘

(Prior code §§ 2903.51- 2003.63; Ords. 240904, 24200, 25914, 28886.)

“Retirement system”, "reﬁrément plan”, “this system”, or “this plan” means the City of San José Police

and Fire Department Retirement Plan described in Section 3.36.110. '

(Prior code §§ 2803.51- 2903.63; Ords. 24094, 242.00, 25914, 27768, 28886.)

3.36.020.14 “Domestic Partnersh’ip", “Domestic Partner” or “Domestic Partnefship”.

A, “Domestic partnership” means:

1. Aregistered domestic partnership that has been established by filing a Declaration of
Domestic Partnership with the Secretary of State pursuant to Division 2.5 of the California Family Code;

or

2. Alegal union of two (2j persons of the same sex, other than a marriage, that was validly

formed in a jurisdiction other than California if such union is recognized as a domestic partnership

pursuant to California Family Code Section 299.2,

; }

! :
B. “Domestic partner” means a person who has entered into a domestic partnership.

(Ords. 27712, 28886.)

3.36.030 Use of masculine or feminine gender.
. Unless thé context requires otherwise, as used in this chapter the masculine gender includes the
feminine and the feminine includes the masculine. ‘ A

(Prior code § 2903.69; Ord. 23807.)

3.36.040 Effective date of this chapter.

The effective date of this chapter and of this retirement plan is and shall be the first day of February,
1862, and the words "effective date of this chapter,” as used in this chapter, shall be deemed to mean

and refer to said first day of February, 1962,
(Prior codé § 2903.68.) |

3.36.050 Notices or orders deemed effectiVe when..

y person shall be effective upon the deposit of
paid, addressed to such person at the
records of the retirement board,

; Any notice or order given by the retirement board to an
such notice or order in the United States mail, postage pre
address of such member as said address is shown on the

FiAanianaa
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(Prior code § 2903.64.)
3.36.060 Biweekly references to contributions and membership.

Notthhstandmg anythmg in Chapters 3.16 through 3. .44 to the contrary, whenever monthly
references are used in connection with conttibutions or membership under the police and fire
department retirement plan and/or the 1961 police and fire department retirement plan, such referenoes

purpose and intention of this amendment is to change the time at which contributions are to be made to
the police and fire department retirement plan and/or the 1961 police and fire department retirement plan
and to assure that no one is deprived of membership in either of said plans because of receiving salary

S — ,onabtweekly basis.
(Prior code § 2803.71 .)

3.36.070 Grounds for terminatiorl of allowances or benefits.

A. In addition to any other grounds which the retirement board may have by virtue of other
provisions of this chapter for terminating or canceling any allowance or benefit which would otherwise be
payable to any person or persons pursuant to the provisions of this chapter the board may, in its ‘
discretion, permariently terminate or temporarily suspend-any allowance or benefit, or portion of any
aliowance or benefit, which would otherwise be payable fo any person or persons under and by virtue of
the provisions of this chapter if the person or persons to whom such allowance or benefit should ‘
otherwise be payabie should wilfully dlsobey any lawful order of the retirement board or wilfully violate
any provisions of this chapter. The board, in suspending any allowance or benefit, or any portion thereof,
may suspend the same for such period of time as it may deem just or reasonabie, and may impose such
conditions as if may deem just or reasonable for reinstatement of any such allowance or benefit.

B. inthe event any service retirement allowance or disability retirement aliowance otherwise
payable to any person under and by virtue of the provisions of this chapter should be permanently
terminated pursuant to the provisions of this section, and if the person who would have otherwise been
entitled to. such allowance should die thereafter, neither his surviving spouse nor his surviving chiid or
children nor his estate shall be entitled to any allowances or benefits whatsoever under the prows:ons of

this system

(Prior code § 2003.67.)

3.36.080 Benefits exempt from execution.

A. Therightofa ‘person to a pension, an annuity or a retirement allowance, to the return of
contributions, the pensmn annunty or retirement allowance itself, any optional benefits, any other right or
benefit accrued or accruing to any person under the provisions of this chapter, and the moneys in the
fund created herein shall not be subject to execution, gamishment, attachment, or any other process
whatsoever, and shall not be assignable except as herein specifically provided oras spec:f‘ ied in

Subsection B

B. Voluntary deductions which are permitted by rules and regulations apprpved by the board of
administration of the police and fire department retirement plan may be made from pensron benefits

payments where authorized in writing by the benefit payee.

(Pnor code § 2903.65; Ord. 29035.)



Page 275 of 436

-3.36.090 Claimant to bear burden of proof.’

| Each and every claimant of any allowance of benefit under this chapter shall at all timés bear the
burden of proving all such facts, circumstances and conditions as must be established or otherwise
proved to entitle such claimant to any allowance or benefit under this chapter. :

(Prior code § 2903.70.)

3.36.100 Invalidity of portion of chapter.

pter is for any reason declared to be invalid

if any—seciion;subsection,'fparagraph"oriporticm"of'this"cha
ty of the remainder or remaining portion of this

or unconstitutional, such decision shall not affect the validi
chapter. The city council does hereby declare that it is its intention to enact and pass each section,
subsection, paragraph and portion of this chapter independently of each and every other part.

(Prior code § 2903.66.)

3.36.110 Identification of system.
ry in Chapters 3.32 and 3.36 of Title 3 of the San José

Notwithstanding anything to the contra
set forth in Chapter 3.32 and the elements of the plan set forth

Municipal Code, the elements of the. plan
in Chapter 3.36 are components of a single retirement system known as the City of San José Police and

Fire Depariment Retirement Plan.
(Ord.. 27768.)

3.36.120 Termination of plan.

A. Upon the termination of this'plan or upoh the complete discontinuance of contributions under
the plan, the rights of each member, former member and beneficiary to benefits accrued to the date of

such termination or discontinuance shall be nOnforfeitable.

B. Upon the compiete termination of this plan, the board shail perform ail of the foilowing:
1. Liquidate the assets of the retirement fund.

2.
liquidation,

3. Determine the rights of each member, former lmember and beneficiary to benefits accrued to
the date of termination, and ensure that al! such.benefits have been or are paid to the respective

persons. |

Pay all of th_e accrued administrétive'expenses of the plan, including the expenses of

4, Allocate a‘hy assets in the supple‘rhental retiree benefit rése'rve. established pursuant to
Section 3.36.580 to the then existing retired members, survivors of members, and survivors of retired
members using the distribution methodology most recently approved by the city council.

€. Upon the termination of this plan and the satisfaction of all liabilities described in Subsection B,
above, the board shall allocate any remaining assets of the retirement fund to the members of the plan
on the basis of years of service and final compensation credited to the member at the time of termination

of the plan. '
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. (Ord. 27768.)

3.36.130 Plan year.

“Plan year" means the consecuitive twelve-month period begmning on July 1 and ending on June 30
of the following calendar year. ' )

(Ord. 28773.)

© 3.36.140 Limitation year.

"Limitation year” means the calendar year..
(Ord. 28773.)
| Part2
MEMBERSHIP
Sections: X _
3.36.150 Members designated.
336.160 Exclusions from membership.

3.36.170 Persons appornted on or after effective date to positions in police
department. - _

3.36.180 Persons holdmg position in police department on effective date -
- Option.

3.36.185 Reserved.
3.36.190 Reserved.

3.36.200 Persons appornted on or after effective date to posrttons in fire
. department |

3.36.205 Exclusaon of fire chief and police chief with no prior service credit in
police and fire department rettrement plan.

3.36.210 Persons holding posutron in fire department on effective date - Option.

3.36.220 New option for persons who fatled to exercise optton given them by
Sections 3.36.180 and 3.36.210.

3.36.230 Optlon for fire training officer who was dnll master on February 1,
1962.

3.36.240  Persons retired for disability prior to effecttve date, who return to -
active duty after effectwe date, ,
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3.36.250 . Persons holding positions in police or fire department not included in
membership on effective date who become entitled to membership later - Option.

3.36.260 Persons holding positions in department of communication.on
effective date - Option. : . -

3.36_.27(_). Persons retired pursuant to this éhépter for disability who return to .city
service in position other than position included in membership of this plan.

'3.36.280 Membership in prior plan continued when.

"3J36;1 50 Members dé’éi_gnatéd.

Except as may-bé otherwise provided in this chapter, all of the persons hereinafter specified in this
Part 2 and none other, shall be members of this retirement system and shall be subject to its provisions;

(Prior code § 2903.75.)

3.36.160 Exclusions from membership.

Anything in this chapter to the contrary notwithstanding, the following persons are excluded from

membership in this system:

A.  Independent contractors who are not é.mployees of the city.

‘B. Persons in city service principally for training or educational purposes, whether or not they
receive any compensation. :

C. Auxiliary or voluntary police officers or fire fighters, whether or not they receive any

compensation. | '

D. Persons serving or employed ona part-time basis. An employee is serving on a part-time basis
when the employee engages in his or her duties for less time than is required of employees serving on
- full-time basis, even though the employee is subject to call at any time.

- E.  Persons serving or employed or paid on a per diem, per hour, or any other basis other than a

monthly basis. .

F. Except as provided in Part 16 of this chapter, persons who are members of any other retirement
or pension system and who are receiving credit in such other system for services are, as to such
service, excluded from this system. For purposes of this subsection, persons who merely are receiving
pensions or retirement allowances or other payments, from any source whatever, on account of service
rendered to an employer other than the City of San José and while they were not in city service, are not,

because of such receipt, members of another retirement system.
- {Prior code §' 2803.85; Ord. 24681.)

. 3.36.170 Persons appointed on or after effective date to positiohs in police
' department. . \ ‘
A Subjebt to and except as otherwise provided by other provisions of this chapter, each person

Enninnta
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- appointed on or after the effective date of this chapter to any of the foilowing positions or classes of
positions in the police department shall be a member of the plan as described in this chapter, and shall
be subject to the provisions of this chapter, as of the date of such appointment to such position, as
follows: chief of police; assistant chief of police; deputy chief; chief of uniform division; chief of ‘
detectives; inspector of operations; chief of technical services; chief of prevention and control division;
police captain; police lieutenant; police sergeant (detective); police sergeant; juvenile officer: police
officer; police woman, assistant police woman; and automotive registration technician, but only if the

"~ person appointed to the latter position held thie position of senior identification officer on February 1,
........................................................................... 1962' andbmmeammberﬁtmsmﬁmmentpfan as OfFebl'Uai‘YT '1962, and was a'so a member of
this plan immediately prior to his appointm_ent to the position of automotive registration technician. =

B. A person refired for disébiliiy prior fo the effective date of this chabter purs,;)aht,, to the provisions. =

of Chapter 3.32 of this Code who is restored to active duty upon cessation of his or her disability after
the effective date of this chapter, shall not be'deemed to be a "person who is appointed on or after the

effective date of this chapter,” as such words are used in this section.

C.  Anything hereinabove to the contrary notwithstanding, no person shail be deemed to have
become a member of this retirement plan because of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the police and fire department retirement plan established by Chapter 3.32,
uniess he or she has been or is given and has exercised or exercises pursuant to other provisions of this
chapter an option to-become subject to the provisions of this chapter in lieu of remaining subject to the .

provisions of Chapter 3.32 of this Code.
(Prior code § 2903.76; Ord. 27768.)
3.36.180 Persons holding position in police department on effective date - Option.

A.  Except as may otherwise be provided in this chapter, each person who on the effective date of
this chapter holds any of the following positions or classes of positions in the police department by virtue
of an appointment made prior to the effective date of this chapter, and who, in addition, is on such date a
member of the police and fire department retirement plan established by Chapter 3.32, shall have the
option of becoming subject fo the provisions of this chapter. Said positions are: chief of police, chief of
detectives, inspector of operations, police captain, Assistant chief of police, police lieutenant, police
sergeant (detective), juvenile officer, police officer, police woman, traffic analyst, senior identification

officer, and identification officer. ‘

- B. Each of said persons, in order to exercise said option, shall file with the secretary of the
retirement board, a written statement, on a form to be fumished by said board upon his or her request,.
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day
‘immediately following the effective date-of this chapter; excépting, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Ariied Forces
of the United States may file said statement electing to be subject to the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of expiration
of his or her leave or his or her return to duty, whichever is earlier. Upon filing said writtén statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of

~ the retirement systemn as established by Chapter 3.32 of this Code as of the date he or she becomes

' subject to the provisions of this chapter and shall have no further rights undér Chapter 3.32. Anything
elsewhere to the contrary notwithstanding, no such person shall become entitled to the benefits provided
under this chapfer unless he or she exercises said option as aforesaid. :
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(Prior code § 2903.78; Ord. 27768.)

3.36.185 Reserved.

Editor's note: Ord. 27768, § 6, adopted June 20

, 2006, repealed § 3.36.185, which pertained to
withdrawal from plan by chief of police. o . pertainec

Editor's note: Ord. 27768, § 7, adopted June 20, 2006, repealed § 3.36.190, which pertained to
withdrawal of contributions by chief of police. S SR :

3.36.200 Persons appoiﬁted on or after effective date to positions in fiie department.

A. Subject to and except as otherwise provided by other provisions of this chapte'r, each berson
appointed on or after the effective date of this chapter to any of the following positions or classes of
positions in the fire department shall be a member of the pian as described in this chapter, and shall be

subject to the provisions of this chapter, as of the date of such appointment to such position, as follows:

fire chief; deputy fire chief; assistant fire chief; fire prevention chief; fire marshal; battalion chief: district
chief; fire district chief, fire training officer; assistant fire marshal; fire captain; assistant fire training
officer; senior fire prevention inspector; fire engineer, firefighter; fire master mechanic; and assistant fire

master mechanic. '
'B. A person retired for disability prior to the effective date of this chapter pursuant to the provisions

of Chapter 3.32 of this Code who is retired to active duty upon cessation of his or her disability after the

effective date of this chapter shail not be deemed to be a "person who is appointed on or after the

effective date of this chapter” as such words are used in this section.

C. Anything hereinabove to the contrary notwithstanding, no person shall be deemed to have
become a member of this retirement system because of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the police and fire department retirement plan established by Chapter 3.32 unless
he or she has been or is given and has exercised or exercises pursuant to other provisions of this
chapter an option to become subject to the provisions of this chapter in lieu of remaining subject to the

provisions of Chapt_er 3.32 of this Code.
(Prior code § 2803.77; Ord. 27768.)

3.36.205 Exclusion of fire chief and police chief with no prior service credit in police

. and fire department retirement plan.

Notwithstanding the provisions of Section 3.36.200, any. person who is appointed to the posifion of
fire chief or police chief, with an effective employment start date on or after August 1, 2010, shall not
become or be a member of this retirement system if on the effective date of such person's appointment:

A. The person is not entitled to credit for service in this retirement system; and
tributions pursuant to Section

B. The person is not entitled to redeposit withdrawn accdmuiated con
3.36.710.

(Ord. 28749.)
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Editor's note: Ord 27768, § 9, adopted June 20, 2006, repealed former § 3.36.05, which pertained to
exclusion of fire chief with no prior service credit. 7

3.36.210 Persens holding position in fire department on effective date - Option.

A. Except as may otherwise be provided in this chapter, each person who on-the effective date of
this chapter holds any of the following positions or classes of positions in the fire department by virtue of
_____________________________________________________________________ an appointment made prior fo the effective date of this chapter and who, in addition, isonsuchdatea
member of the police and fire department retirement plan established by Chapter 3.32 of this Code, sha!!
have the option of becoming subject to the provisions of this chapter. Said positions are: fire chief,
assistant fire chief, fire prevention chief, battalion chief, fire captaxn firefi ghter and fire master mechanic.

B. Each of said persons, in order to exercise said option, shail file with the secretary of the
retirement board a written statement, on a form fo be fumished by the board upon his or her request,
declaring that he or she elects o be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetiéth day
immediately following the effective date of this chapter, excepting, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Armed Forces
of the United States may file said statement electing to be subject fo the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of expiration
of his or her leave or his or her return to duty, whichever is earlier. Upon filing said written statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing fo become subject to this chapter shall cease being subject to the provisions of the retirement
plan as established by Chapter 3.32 as of the date he or she becomes subject to the provisions of this

- chapter and shall have no further rights under Chapter 3.32. Anything elsewhere to the contrary
" notwithstanding, no such person shall become entitled to the benefits prowded under this chapter unléss

he or she exercises sald option as aforesaid.
(Prior code § 2903.79: Ord. 27768.)

3.36.220 New option for persons who failed to exerclse optlon given them by Sectlons |
3.36.180 and 3.36.210.

A.  Any person who was given by Section 3.36.180 or Section 3.36.210 of this chapter an option to
become subject to the provisions of this chapter but failed for any reason to exercise such option, is
hereby given a new option to become subject to the provisions of this chapter if he or she has

: contmuously, from February 1, 1962 (the effective date of this chapter) to and including the date of
exercise of such new option, held a position which would have entitled him or her to be subject to this

chapter during all such time had he or she exercised such original option.
B. Each of said persons, in order to exercise said optlon. shall on or before November 15, 1968:

1.  File with the secretary of the retirement board a written statement on a form to be furnished
to him or her on his request by the board, declaring that he or she elects to be subject to the prowsmns

of the retlrement system as described in by this chapter and
2. Atthe time of ﬁling said written statement pay into the retirement fund:

i ' a. Asum equal to the difference between what he or she would have paid had he been s
subject to the provisions of this chapter from the effective date of this chapter to the date upon which he !
or she exercises such option and what he or she actually paid during said period pursuant fo Chapter

3.32; plus
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Such interest thereon as the retirement board may deem reasonable. Only that sum

b.
ch person'’s account and be considered ‘

designated in subdivision a. above shall be credited to su
accumulated contributions. ,

C. Upon filing said Written statement within the time and in the manner hereinabove specified, said
person shall be deemed to be subject to the provisions of this chapter, as of the effective date of this

chapter. Such person, upon electing to become subject to the provisions of this chapter, shall cease
tablished by Chapter 3.32 as of the date he or

| being subject to the provisions of the retirement plan as es
apter and shall have no further rights under Chapter -~

she becomes subject to the provisions of this ch
such person shall not become entitled to the

3.32. Anything elsewhere to the contrary notwithstanding, ' 7
benefits provided under this cliapter unless he or she exercises said option as aforesaid.

_(Prior code § 2903.86; Ord. 27768.)

3.36.230 Option for fire training officer who was drill master on February 1, 1962.

That certain person who on February 1, 1962 held the position of drill master in the fire department
and upon abolition of such position was appointed to the position of fire training officer, is hereby given
an option to become subject to the provisions of this chapter if he or she has continuously from February
1, 1962, to and including the date of exercise of the option granted by this section, held such positions of
drill master and fire training officer. Said person, in order to exercise said option, shall on or before
November 15, 1968, file with the secretary of the retirement board a written statement on a form to be
furnished to him, upon request, by said board declaring that he or she elects.to become subject to the
provisions of this chapter and elects to pay into the retirement fund a sum equal to the difference
between what he would have contributed under this chapter had he or'she been subject to the
provisions of this chapter from February 1, 1962, to the date upon which he or she exercises this option
and what he or she has actually paid during said period of time pursuant to the provisions of Chapter -
3.32 of this Code. Upon being paid said sum shall be credited to such person's account and be '
considered accumulated contributions. Payment of said sum shall be made in such instaliments, at such
times, and in the manner prescribed by the retirement board. if such person or his or her survivors
become entitled to any benefit under this chapter prior to the time that all of said sum has been paid,
such benefits shall be reduced by the amount of said sum still remaining unpaid. <

(Prior code § 2903.87; Ord. 27768.)

3.36.240 Persons retired for disability prior to effective date, who ret_urh to active duty

after effective date.

- Except as may otherwise be provided in this chapter, each person who was appointed to and held,
prior fo the effective date of this chapter, any of the positions o classes of positions designated in
Sections 3,36.170 and 3.36.200 and who, prior to the effective date of this chapter, received a disabifity
retirement from such position or class of position pursuant to the provisions of Chapter 3.32, shall have
the option of becoming subject to the provisions of this chapter, subject to all provisioris of this chapter, if
such person's disability should cease, and if in addifion such person should be restored to acfive service
pursuant to the provisions of Chapter 3.32 in the position which he or she held.at the time of his or her
disability, retirement, provided and upon condition, however, that such person at the time he or she is.
restored to active duty s not fifty-five (55) years or more of age. No such person shall become subject fo
the provisions of this chapter if at the time of such restoration to duty in said position he or she is fifty-
five (55) o more yedrs of age. Each of said persons, in ofder to exercise this option, shall file with the

secretary of the retirement board a written statement, on a form to be furnishied to him or her, upon

request, by said board, declaring that he or she elects to become subject to the provisions of this

chapter. Said statement shall be filed on or before, and no later than, the ninetieth (90th) day -
immediately following the date of such person's restoration to active duty, Upon filing said statement in
the manner and time specified in this section, such person shall be deemed to be a member of the

L YW
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retirement plan and shali be subject to the provisions of this chapter as of the date of his or her
restoration to duty. Each such person so electing to become subject to the provisions of this chapter
shali cease being subject to the provisions of Chapter 3.32 as of the effective date of the election made
pursuant to this section. Anything eisewhere to the contrary notwithstanding, no such person shall

become subject fo the provisions of this chapter unless he or she exercises this option in the time and
mannér specified by this section. L ' .

 (Prior code § 2903.80; Ord. 27768.)

3.36.250 f’érsbns holding positions in police or fire.department not included in
membership on effective date who become entitled to membership later - Option.

A. Any person who has been appointed to and holds on the effective date of this chapter any
position in the police department or fire department not included within the list of positions set forth in
Sections 3.36.180 or 3.36.210, and who subsequent to said effective date is appointed to a position in

the police department or fire department included within the list of positions set forth in Sections

3.36.170 or 3.36.200 without a break in service, and who'immediately prior to his or her appointment to
such new position is a member of the police and fire department retirement plan as described in Chapter
3.32, shall have the option of becoming subject to the provisions of this chapter. o

- 'B. Each of said persons, in order to exe'rcisé said option, shall file with the secretary of the
retirement board a written statement, on a form to be furnished to him or her, upon request, by said -

| board, declaring that hé or she elects to be subjéct to the provisions of this Chapter 3.36. Said statement

shall be filed as on or before, and no later than, the ninetieth (90th) day immediately following such
person's appointment to the position entitling him or her to be subject to the provisions of this chapter, |
Upon filing said written statement in the manner and time. hereinabove specified, such person shall

' “become suibject to the provisions of this-chapter as of the date of said new appointment. Each person so

electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
Chapter 3.32 as of the effective date of the election made pursuant to this section. Anything elsewhere

| to the contrary notwithstanding, no such person shall become subject to the provisions of this chapter

unless he or she exercises this option in the time and manner specified by this section.

(Prior code § 2903.81; Ord. 27768.}

3.36.260 Persons holding positions in department of communication on effective date -

Option. :
Except as may otherwise be provided in this chapter, each person who, prior to the effective date of

this chapter, was transferred from a permanent appointment in any position or class of positions in the
police department or fire department to one (1) of the following positions or classes of positions in the

departriiént of communications: superintendént of commanications, chief radio-felephone operator and
radig-teléphone technician, and who in addition is on the effective date of this chapter a member of the
police arid fire departiment retiremenit plan as described in Chapter 3.32 of this Code, shall have the
option, if hie or she Holds any such position in the depaftment of communicatishs on thé effective date of
this chapter, and riot 6therwise, of becoming subject to the provisions of t'ﬁlfs Chapter 3.36. Each of said
persons, ih order to exercise said option, shall-file with the secretary of thié retirement board a written -
stateriient, on a form to be furnished to him or her, upon request, by said board, declaring that he or she
elects to be'subject to the provisions of this chapter. Said statement shall'be fifed on or before, and no

later than, the ninefieth (90th) day immediately following thé éffective date of this section, excepting, -
| however, that any such person who on the éffective date of this section'is 6n temporary ledve because

of active service in the Armied Forces of the United States may file said stateiment electifig to be subject
to the provisions of this chapter with the secretary on or before, and no later than, the ninetieth (90th)

' day immediately following the date of expiration of his or her leave or his or her return to duty, whichever

is earlier. Upon filing said written statement with the secretary in the manner and within the time
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. specified in this section, such person shall be deemed to be subject to the provisions: of this chapter as
of the effective date of this section. Each person so electing to become subject to this chapter shall

cease being subject to the provisions of Chapter 3.32, as of the effective date of the election made

pursuant to this section. No such person shall become subject to the provisions of this chapter unless he

- or she exercises this option in the time and manner specified in this section.

(Prior code § 2903.82; Ord. 27768.)

3.36.270 Pefqons----retked pursuant to this chapt'erfor"ﬂisaﬁi]@ """ who return to city
service in position other than position included in membership of this pian.

‘A member who is retired for disability after the effective date of this chapter pursuant to the provisions

of this chapter and who, in addition, after receiving such disabiiity retirement, is appointed to a full-time
position in the city service, appointment to which would not otherwise entitle him or her to the benefits of
this chapter, in which new position monthly compensation is paid, shall, if and while said disability '
continues during the period of such new service, be a member of the retirement plan and shail be

subject to the provisions of this chapter. :

(Prior code § 2003.83; Ord. 27768.)

3.36.280 Membership in prior plan continued when.

i All persons who, on the effective date of this chapter, are members of the police and fire department
retirement plan described in Chapter 3.32 and do not exercise in the manner and within the time
hereinabove specified their option of becoming subject to the provisions of this chapter, or who are not
hereinabove given any such option or who are otherwise excluded from membership in the retirement
plan as described in this chapter, are not and shall not be deemed to be subject fo the provisions of this
chapter and shali not be entitled to any benefits paid pursuant to this chapter. All such persons,
. however, shall remain members of the police and fire department retirement plan as described in
Chapter 3.32 of this Code, subject to the provisions of said chapter and applicable provisions of the
charter of the city, and the benefits being paid on the effective date hereof to or on account of any
persons pursuant to Chapter 3.32 shall be continued at their existing rates in accordance with the
provisions of said Chapter 3.32, and shall be paid from the retirement fund maintained in accordance
with this chapter. Notwithstanding anything in this Code or in any ordinance to the confrary, no persons
appointed to any position or class of positions on or after the effective date of this chapter shall become

subject to Chapter 3.32 or be entitled to any benefits payabie pursuant to Chapter 3.32.

(Prior code § 2903.84; Ord. 27768.)
: : Part 3
RETIREMENT BOARD AND_ OTHER OFFICERS
Sectionsf _ | |
336300 Retirement board - Administration and control authoﬁty. :
3.36.310 Retirement board - Powers and duties.

3.36.320 Retirement board - Additional powers and duties.

3.36.330 Retirement board - Meetings - Quorum - Voting.

EiAaninnta

httnHeaninea amlaacal nam /alnenrinte/oat_nantent acny



Page 284 of 436

3.36.340 Retirement board - Secretary - Retirement _an.d-beneﬁts_administrato'r
duties. - - -

3.36.350 Rules and regulations - Scope.
3.36.360 Duties of other city officers.

wO.ITU :

3.36,370-Determination-of empioyee eligibility and determination and
~modification of benefits. : ‘ : _

3.36.380  Medical service and advice.

3.36.385 Authority to secure other contractual services.
3.36.400 Actuarial evaluation and investigation - Interest rates.
3.36.410 Mortality, service and other tables - Revision of rates of contribution.

3.36.420 Determination of age, service or compensation where records are
inadequate. '

: 3.36‘.430 Accounts and recordkeeping.

3.36.440 Annual report.

'3_.-36.450 Hearings - Auth‘oriéed when.

3.36.460 | Power to administer oaths and | issue subpoenas.
3.36.470 Hearings - Rules and procedures. .

3.36.480 Direct trénsfers of eligible rollover distributions.
3.36.485 Review of proposed amendments.

3.36.490 Direct trustee-to-trustee transfers.

3.36.300 Retirement board - Administration ‘ath'control authority.
| The retirement system established pursuant to the provisions of this Chapter 3.36 and the retirement
fund provided for in this Chapter 3.36 shali be managed, administered and. controlled by that certain

board of administration entitled "board of administration for police and fire department retirement plan®
which has been established pursuant to the provisions of Chapter 2.08, Part 12 of the San José

Municipal Code. o
(Prior code § 2903.100.) .

3.36.310 Retirement board - Powers and duties.

The retirement board shall have all the powers and duties given to it in this Chapter 3.36, including
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but not limited to, the powers and duties specified in this Part 3. Notwithstanding anything in this part to
the contrary, the retirement board shall not engage in a transaction prohibited by Section 503(b) of the

intemal Revenue Code.

(Prior code § 2003.101; Ord. 28886.)

3.36.320  Retirement board - Additional powers and duties.

powers imposed upon or granted fo it by the

The retirement board shail have any and ail other
y any other provisions of this Chapter 3.36,

provisions of Article XV of the Charter of the city, or b

(Prior code § 2903.113.).

3.36.330 Retirement board - Meetings - Quorum - Voting.

gs monthly at a time and place to be determined by the

The retirement board shall hold regular meetin
and place upon the calt of its president or of a quorum

board. Special meetings may be held at any time
of the members of the board. Until at least seven seats on the board are filled for the first time after

adoption of the ordinance increasing the board to nine members, four members of the board shall be
necessary to constitute a quorum for the board to take action, aithough 2 lesser number may adjourn
from time to time. Once seven seats on the board have been filied for the first time after adoption of the
ordinance increasing the board to nine members, a majority of the total number of member seats, filled
or vacant, shali be necessary to constitute a quorum, although a lesser number may adjourn from time
to time. The board shall act by resolution, order or motion. All meetings shall be open and public.

(Prior code § 2803.114; Ord. 28787.)
3.36.340 Retirement board - Secretary - Retirement and benefits administrator duties.

* The director of retirement services shall be the secretary of the retirement board. Tﬁe director shall
keep a record of all proceedings of the board in the same manner as is required for the keeping of

records of ail proceedings of the city council.

(Prior code § 2903.115; Ords. 21624, 26034.)

3.36.350 Rules and regulations - Scope.

Subject to the provisions of this Chapter 3.36 and to all applicable provisions of the Charter of the
city, the board may make and enforce reasonable rules and regulations for the administration,
management and control of the provisions of this chapter and of the retirement system and fund
provided for herein; and each member of this system, each person retired thereunder and each person
or estate entitied to or receiving any benefits under the provisions of this chapter. is and shall be subject

to the provisions of this chapter and to said rules and regulations,
(Prior code § 2903.102.)

3.36.360 Duties of other city officers.

~ The city treasurer and the city auditor shall perform such duties with respect to this retirement system

and the retirement fund as the board of administration may from time to time direct, and all such other
duties as may be required of such officers by other provisions of this chapter or by the Charter of the
city. No additional compensation shall be received by any of said officers for said services.
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(Prior code § 2803.11 6.)

3.36.370 Determmatlon of employee eligibiiity and determinat!on and modification of -
benefits. . .
The board, subject to the provisions.of this Chapter 3,36, shall determine who are employees of the

city eligible for membership in this retitement system. The board is the sole judge of the conditions under
which-persons-may-be admitted-to and-receive or continue to receive benefits under this system; and
shall determine, modlfy or terminate benefits for service or disability, or any other benefits provided for in

- this chapter

* (Prior code § 2903.103)
13.36.380 Medical service and advice.

The board may enter into contractual arrangements for such medicat services and advice, and may
secure and pay reasonable compensation for independent medical examiners, as the board deems
necessary to dlscharge its duties respectlng matters involving disability or death or both. Such contracts
for medical services shall be entered into in the name of the board of administration for the police and

fire department retirement plan

(Pnor code §2903 104; Ord. 25084 )

13.36.385 Authority to secure other contractual services.
A. In addition to the authority to enter into contractual arrangements for medical services as
provided in Section 3.36.380 and the authority to enter into contractual arrangements for investment

related services as providéd in Part 4 of this chapter, the board is authorized to select, enter into -
contractual arrangements with, and pay reasonable compensatron to persons to perform the followmg

services for the board:
at Actuarial services.
2. Auditing services.
3. Investment ma'nager -seafch services.
4. Investment performance evaluation services.

5. Proxy voting services.

‘ 6. Other consultant services whlch the board deems necessary to carry out its duties and
responsibilities under this retirement plan.

B. The contracts described in subsection A. shall be entered into in the name of the board of ~
administration for the police and fire department retirement plan. :

| (Ords. 24723, 25084.)

3.36.400 Actuarial evaluation and investigation - Interest rates.
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The board shall keep in convenient form such data as is necessary for actuarial evaluation of this-
periods not o exceed five years, the retirement

into the mortality, disability, service and

board shall cause to be made an actuarial investigation
g benefits and an actuarial evaluation of the

compensation experience of members and persons receivin
assets and liabifities of this system. _

(Prior code § 2903.105.)

géfions. evéluati,on,s a_nd determinations, the board shall

Upon the basis of any or all of such investi _
adopt such mortality, service and other tables as may be necessary, and shall fix and from time to time

change the rates of monthly contribution required of members and of the city as may be necessary fo
make this system at all times actuarially sound and to provide the benefits provided for in this retirement ,
plan; provided that, as may be otherwise provided elsewhere in this chapter, the proportionate share of
contributions on behalf of the city shall at all times be in the ratio of three to eight (3:8).

- (Prior code § 2903.106.)
3.36.420 Determination of age, service or compensation where 'records are inadequate.

Whenever it is impractical for the retirement board to determine from the records of the city, and from
other evidence before it, the length of service, the compensation or the age of any member of this
retirement system, then in such event the board may estimate for the purposes hereof such iength of
service, compensation or age. Each employee shall file with the board such information respecting his

age, length of service or compensation as the board may require.

(Prior code § 2903.107.) -

3.36.430 Accounts and recordkeeping.

The retirement board shall keep any and all records and accounts reasonably necessary for the
management, administration or control of this retirement system, including, but not limited to: '

A. Reéords of all _cdntrib.utions made by any and all members of the system or made by the city;

B. Records of all moneys in the retirement fund and of the investment and disposition of such’

moneys; and

C. The names of all persons receiving beneﬁts under the retirement system, the nature of such

benefits and the amounts paid to each therefor.

(Prior code § 2903.108; Ord. 25992.)

3.36.440 Annual report. .

A.  Within ninety days after the end of each fiscal year, or if later, within thirty days after submission
to the city council of an audited annual fiscal report of the retirement system's funds, the board shall
 submit fo the city council and city manager an annual report for siich preceding fiscal year. The report
shall contain a statement of the board's work for such period, and shall show all receipts and
disbursements and the balance remaining in the retirement fund after such payments. The report may

contain recommendations for or against changes in the retirement system.
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B. A copy of such annual report shall also be sent to the headquarters of the poltce departiment
and to each city firehouse within the cify.

(Prior code § 2903.110: Ords. 18767 § 2, 1977, 25992.)

3.36.450 Hearmgs Authorlzed when. |
The board may in-its-discretion hold hearings for the purpose of determrmng any question presented

fo |t lnvolvmg anhy right, benefit or obligation of a person under this chapter, provided that any such
person aggrieved by such determination may, if the board has not held a hearing with regard to such
determination, pefition the board in writing for a hearing. Such request for a heating must be filed within

thirty days from and after the détermination of the board. The board shall within thirty days from and
after such request hold a hearing, after which heanng the board may affirm, reverse or modlfy its prior

determination.
(Prior code § 2903.112.)

3.36.460 Power to administer oaths and issue subpoenas.

The retirement board shall have the power to administer or require oaths and affirmations, to issue
subpoenas to compel the attendance of witnesses, or to compel by subpoena the production of books,
papers and documents and to take and hear testimony concerning any matter or thing pending before
the board. If any person so subpoenaed neglects or refuses to appear or to produce any book, paper or
document as required by said subpoena, or shall refuse to testify before the board or answer any ‘
questions which a majority of such board shall decide to be proper and pertinent, the board shall have
the power to initiate proceedings in the proper courts to have such person be declared guilty of -
contempt. The chief of police shall, upon request of the board, have such subpoenas served by a police

officer or officers.

(Prior code § 2903.111.)

- 3.36.470 Hearings - Rules and procedures.

Whenever the board inits drscretlon holds any hearing or hearings on any matter or is required by
any of the provisions of this chapter to hold any hearing or hearings shall be conducted in accordance
with rules or regulations adopted by the board. The rules of evidence generaily applicable in the courts
shall not be binding upon the board; hearsay and any and all other evidence which the board deems
relevant and proper may be admitted and considered. No person shall have any right toc demand or -
require that any or ali evidence be sworn, although the board may permit or require all or any evidence
to be sworn if it so desires. No person shall have any right to subpoena, nor to require the board to
subpoena, any witness or witnesses nor any evidence, although the board may subpoena witnesses or
evidence if it so desires. No person shall have any right to cross-examine any witness or witnesses,
although the board may permit, in its discretion, such cross-examination as it deems necessary or
advisable. Any and all rights or pnvu#eges granted to any and all persons by the provisions of this chapter

- are and shall be subject to the prov:suons and limitations of this Section.

- (Prior code § 2903.117.)

3.36.480 Difect transfers of eligible rollover distributions.

A. If, under the provisions of this chapter, a person becomes entitled to a distribution which is an
eligible rollover distribution, the person may efect to have the distribution or any portion thereof paid
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diréctiy to an eligible retirement plan specified by the person.

- B.  The election made pursuant to this section shall be in accordance with the terms and conditions

established by the board. :

C. Upon the exercise of the election by a person pursuant to this section, the distribution from the
retirement fund of the amount designated by the person, once distributable under the provisions of this
- chapter, shall be made in the form of a direct transfer to the eligible retirement plan so specified. :

" D. For the purposes of this section, “eligible rollover distribution” means a distribution from the
retirement fund which constitutes an eligible rollover distribution within the meaning of Section 401(a)

(31)(C) of the Internal Revenue Code, consisting of any distribution of all or any portion of the balance to
~the credit of the distributee, except that an eligible rollover distribution does not include: any distribution
that is one of a series of substantially equal periodic payments (not less frequently than annually) made
for the life (or the life expectancy) of the distributee or the joint lives (or joint life expectancies) of the
distributee and the distributee's designated beneficiary, or for a specified period of ten years or more:
any distribution to the extent such distribution is required under Section 401(a)(9) of the Internal
Revenue Code; the portion of any distribution that is not includible in gross income; and any other
distribution which the Internal Revenue Service does not considif eligible for rollover treatment, such as
certain corrective distributions necessary to comply with the provisions of Section 415 of the Internal
Revenue Code or any distribution that is reasonably expected to total less than two hundred dollars
during the year. - Effective January 1, 2002, a portion of a distribution shall not fail to be an eligible
rollover distribution merely because the portion consists of after-tax employee contributions that are not
includible in gross income. However, such portion may be transferred only: (i) to an individual retirement
account or annuity described in Section 408(a) or (b) of the Internal Revenue Code or to a qualified
defined contribution plan described in Section 401(a) of the Internal Revenue Code; (i) on or after -
January 1, 2007, to a qualified defined benefit plan described in Section 401(a) of the Intermal Revenue
Code or to an annuity contract described in Section 403(b) of the Internal Revenue Code, that agrees to
separately account for amounts so transferred (and earnings thereon), including separately accounting
for the portion of the distribution that is includible in gross income and the portion of the distribution that
is not so includible; or (iii) on or after January 1, 2008, to a Roth IRA described in Section 408A of the
Internal Revenue Code. Effective January 1, 2002, the definition of eligible rollover distribution also
includes a distribution to a surviving spouse or to a spouse or former spouse who is an alternate payee
under a qualified domestic relations order, as defined in Section 41 4(p) of the Interna! Revenue Code.
For purposes of this Section 3.36.480, “spouse” has the meaning set forth in federal law.

plan” means a plan which constitutes an eligible

E. For purposes of this section, “eligible retirement
(D} of the Internal Revenue Code, consisting of

retirement plan within the meaning of Section 401(a)(31)
one or more of the following: .

1. An' individual retirement account described in Section 408(a) of the Internal Revenue Cdde;

An individual retirement annuity described in Section 408(b) of the Internal Revenue Code;

2.

3., Anannuity plan déscribed in Section ?403(a) of ‘.the Internal Ré‘venue_ Code;

4. A qualified trust described in Sectioﬁ 401(a) of tﬁe Internal Re‘venue_dee;

5. Effective January 1, 2002, an annuity confract described in Section 403(.b) of the Internal

Revenue Code;

6. Effective January 1, 2002, a ptah eligible under Section 457(b) of the Internal Revenue Code
that is maintained by a state, political subdivision of a state, or any agency or instrumentality of a state or
a political subdivision of a state that agrees to separately account for amourits transferred into thatplan
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rfrom the retirement plan; or
: 7. Effective January 1, 2008, a Roth IRA described in Section 408A of the Internal Revenue
Code. > , ‘

F. . For purposes of this section, "dlstnbutee means an employee or former employee it also

includes the employee's or former employee s surviving spouse and the employee's or former
employee’s spouse or former spouse who is the altemate payee under a qualified domestic relations

order, as defined in Section 414(p) of the Intemal Revenue Code. Effective July 1, 2010, a distributee
further includes a nonspouse beneficiary who is a designated beneﬂolary as defined by Section 401(a)
(9XE) of the Internal Revenue Code. However, a norispouse beneficiary may only make a direct rollover
to an individual retirement account or individual retirement annuity established for the purpose of

receiving the distribution, and the account or annuity shall be treated as an lnhented" indlwdual
: retrrement account or annuity.

~ (Ords. 24814, 28886.)

3.36.485 Review of proposed amendments.

"~ A Except as provided in subsection B., prior to the adoption of any ordinance amending the police
and fire depariment retirement plan, a copy of the proposed ordinance shail be provided to the board for
the board S review and recommendation. _

1.  The board may, but is not required to, submit areportor recommendatlon on the proposed
amendment to the city council,

2. If the board declrnes or fails to submit a report or recommendation on a proposed
amendment within sixty days of receipt of the proposed ordinance by the secretary to the board, the city
council may proceed to adopt or not adopt the ordinance without first recervmg a report or

| recommendatlon from the board.

3. Nothing in paragraph 2. shall be deemed to preclude the board from thereafter submitting a
report or recommendat:on to the city council. _
B. Inanycase where the city council finds that there is a need to adopt an ordinance amending the

system within a time period which would not allow for a sixty-day review period, the council may act on
the ordlnanoe without first submitting it to the board, and the followmg procedures shall apply:

- 1. Atthe time the councii passes the ordinance for publication of title or, in the case of an
- urgency ordinance, at the time the council adopts the ordinance, the council shall refer the ordinance to
the board for study and consideration. .

2. Followmg |ts study, the board may submlt to the council a recommendation that the council
take one or more of the following actions: .

a. Repeal the ordinance.

b, Readopt the prowsaons of the ordrnanoe with such amendments, additions or changes, if
any, as the board may wish to recommend.

c. Make such other changes or provisions as the board may recommend.

3. Upon receipt of the board's recommendation, the council may implement or disapprove the
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recommendation.
{Ords. 24922, 24979.)

3.36.490 Direct trustee-to-trustee transférs.

A.  If a member of this plan becomes eligible to'purchase permissive service credit in this plan and
elects to make such purchase through a lump sum deposit, the plan will accept a direct trustee-to-

............................................................................... frustee ffans‘fef Offunds fromaneiigibfe defen,ed Oﬁmpensatlon plan as~ de ﬁne d i Secﬁon 457(b) of the
- Internal Revenue Code if such transfer is: - : . o

1. For the purchase of permissive service credit as defined in Section 415(n)(3)(A) of the
Internal Revenue Code; or ' ' ' ,

2. Aredeposit of withdrawn contributions pursuant to Section 3.36.710.

" B. If required by ihe provisidné of the Internal Revenue Code or the regulations bromuigated under
the Intemal Revenue Code, the plan will account separately for funds received through a direct trustee- -

to-trustee transfer from an eligible deferred compensation plan. ‘

(Ord. 26829.)

Part4
RETIREMENT FUND

Sectibns: |
3.36.500 Establishment - Name - Continuation of Chapter 3.32 fund.
3.36.51 0 Administrat'idn and investment - Board authority.
3.36520 Custodian. o B
3.36.530 Investment of funds - Delégafion of authority.
3.36.540 Investment of funds - Conditions énd limitations.
3.36.545 Investment - Security loan agreetﬁents - Conditions. |
3.36.550 Investments - Real estate. |
3.36.560 Unclaimed or canceled checks._
3.36.570 Investment.counseling - Restrictions. .
3.36.575 . Sebarate medical benefits account,

P 3.36.580 ‘Supplemental retiree benefit reserve.

3.36.500 Establishment - Name - Continuation of Chapter 3.32 fund.
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In order to continue in force and make effectual pensions and retirements already existing or that

- may be granted in the future in favor of members of the retirement plan heretofore established pursuant -

to the provisions of Chapter 3.32, and in order to carry out the provisions of this chapter, the retirement

-fund heretofore created and existing pursuant to Chapter 3.32, and pursuant to Section 78a of the City

Charter, is hereby continued, and is hereby made a combined or common fund for the police and fire
department retirement plan established by this Chapter 3.36 and by Chapter 3.32, with the elements of
the plan in each chapter being a component of a sungle retirement plan. All contributions, income and
other moneys whith are required, pursuant to the provisions of this chapter, to be paid to this retirement ,
p_lan Ol‘ mto the, I'etﬂ'emeﬂ‘l fuﬂd ShaH be pa'd IfltO and hel.dmsald fu.nd.. anda.“. beneﬁts or aﬂowaﬂces .................................................................
payable to any memiber or beneficiary under this retirement plan shaill be paid from said fund. Said
combined or common fund shall be known as the "police and fire department retirement fund." :

(Prior code § 2903.125; Ords. 25084; 27768.)

3.36.510 Administration and investment - Board authority.

The retlrement board shall have the exclusive control- of the administration and lnvestment of the
retirement fund. _ :

(Prior code § 2903.126; Ord. 25084.)

3.36.520 Custodian.

. A. Except as provided in subsection B., the city director of finance is and shall be the custodian of
the retirement fund, subject to the exclusive control of the board as fo the administration and investment

of the same.

. B.  The board may enter into contractual arrangements with California banks or with national
- banking associations to provide master custody services with respect to the assets of the retirement
fund. Such contracts shall be entered into i in the name of the board of administration for the police and

fire department retirement plan.

~ C. All payments from the fund shall be made by the city director of finance upon demands made by
the retlrement board. ,

- D. All amounts received by the board or by the system under the provisions of th:s chapter shall be
deposited with the custodian bank or the city director of finance to the credit of the retirement fund,
including but not limited to any and all contributions, any and all interest earned on bank deposrts and

-any and all other income of this system or of the fund.

(Prior code § 2903.127; Ord. 25084.)

3.36.530 Investment of funds - Delegation of authority.

A. - Without limiting the authority of the board itself to invest and reinvest the moneys of the
retirement fund as provided in Section 3.36.540, the board may adopt an investment resolution or
resolutions containing detailed investment guidelines, consistent with Section 3.36.540. While the
resolution or resolutions are in effect, investments consistent with such guidelines may be made by an
i officer of the board, an officer or employee of the city, or a qualified investment advisor who has entered
into a contractual arrangement pursuant to Section 3.36.560, provided that such officer, employee or J
advisor has been delegated such authority by the board and such officer, employee or advisor has been
designated by name in the investment resolution or resolutions. Any transactions made pursuant to the
foregoing provisions of this section shall be reported to the board on a monthly basis.
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B. Without limiting the authority of the board itself to invest and reinvest the moneys in the
retirement fund as provided in Section 3.36.540 or to delegate authority for investment and reinvestment
as provided in subsection A. of this section, the board may, by resolution, designate a person by name
to make short-term investments and reinvestments of moneys in the retirement fund and to purchase,
sell, or exchange such short-term investments and reinvestments of moneys in the retirement fund and
to purchase, sell, or exchange such short-term investments. For purposes of this subsection, “short-term

investments" shall consist of the following:

1. Repurchase agreements and reverse repurchase agreements;

2. Short-termy investment fund;

3. Investments which are in commercial paper, United States Treasury bills, bankers’
acceptances, negotiab!e certificates of deposit, or similar evidences of indebtedness; and -

a. Which afe of no more than one year in c_luratio_n; and
b. _ Which are fiquid in nature; and -
c. - Which are nbt invéstments in bond_s or preferred or common stock.,

The person to be so designated by the board shall be either a member of the board, a qualified.
investment advisor who has entered into a contractual arrangement pursuant fo Section 3.36.560, or an
officer or employee of the city. The person so designated shall serve in said capacity at the pleasure of
the board and shall report monthly to the board on such short-term investments..

‘Moneys to be invested pursuant to this Sﬁbsection B. shall be only those moneys not then required
for investments made pursuant to Section 3.36.540 and Subsection A. of this section.

(Prior code § 2903.129; Ords. 20115, 21076, 21305, 23560, 25084.)

3.36,540 Investment of funds - Conditions and limitations.

Thé board shall invest and reinvest the moneys in the retirement fund in accordance with the

following standards:

_ A. The assets of the retirement plan are trust funds and shall be held for the exclusive purposes of
providing benefits to members of the plan and their beneficiaries and defraying reasonable expenses of

administering the plan. The assets of the retirement plan must not revert, and no contributions shail be

permitted to be retumed to the employers, except as permitted by Revenue Ruling 91-4, -

B. The board shall discharge its duties with respect to the plan solely in the interest of, and for the
exclusive purposes of providing benefits to, members of the plan and their beneficidries, maintaining the
actuarial soundness of the plan, and defraying reasonable expenses of administering the pian. The
board's duty to the members and their beneficiaries shall take precedence over any other duty.

'C. The board shall discharge its duties with the care, skill, ;jmdencg,and difigence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with these
matters would use in the conduct of an enterprise of like character and with like aims.

D. The board shal! diversify the investments of the plan so a§ fo minimize the risk of loss and to
maximize the rate of return, unless under the circumstances, it is clearly prudent not to do so.

EiMNnImaTn
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E. The retirement plan may participate under Section 401(a){24) of the !'ntema! Revenue Code in a
qualified group trust that meets the requirements of Section 401(a) of the Internal Revenue Code in
accordance with Revenue Ruling 81-100, as amended by Revenue Ruling 2004-67. -

(Prior code § 2003.128; Ords. 19989, 21145, 21607, 22509, 23560, 25084, 28886.)

3.36.545 Investment - Security loan agreements - Coﬁditions.

A.  The retirement board may enter into contractual arrangements with broker-dealers and with
California or national banks for such brokers-dealers or banks to provide security iending services
pursuant to security loan agreements. Such contracts shall be entered into in the name of the board of

~—administration for the police and fire department retirement plan,

B. Forthe purboses of this section, "sé‘curity' loan agreement” and "marketable securities” shall be

- defined as follows: :

1. "Security loan agreement" means a written contract whereby a legal owner, the lender,
agrees to lend specific marketable corporate or government securities for a period not to exceed one
year. The lender retains the right to collect from the borrower alt dividends, interest, premiums, rights,
and any other distributions to which the lender would otherwise have been entitled. The lender waives
the right to vote the securities during the term of the loan. The lender may terminate the contract upon
not more than five business days' notice as agreed and the borrower may terminate the contract upon
not less than two business days' notice as agreed. The borrower shall provide collateral to the lender in
the form of cash, bonds or other interest-bearing notes and obligations of the United States or
irevocable letters of credit from California or national banks approved by the board. Such collateral shall
be in an amount equal to at least one hundred two percent of the market value of the loan securities as
agreed. The lender shall monitor the market value of the loaned securities daily. The loan agreement
shail provide for payment of additional collateral on a daily basis, or at such times as the value of the
loaned securities increases, to agreed-upon ratios. In no event shall the amount of the collateral be less

than the market value of the loaned securities. * ~
2. "Marketable securities” means securities that are freely traded on recognized exchanges or
market places. _
C. Any confractual arrangements entered into pursuant to this section shall require all of the
following: : :

1. Maintenance of detailed records of all security loans.
2. Dé\}eibpment of controls and reports to monitor the conduct of the transactions.

3. Publication of the net results of the security loan transactions separate from the results of

other investment activities.

(Ords. 21864, 25084))
3.36.550 Investments - Real estate.

A_. .The board may:

1. Acquire, hold for investment or sell commercial, industrial and residential real estate, and real

estate related debt instruments in the following forms:

-
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" a. Inits own name;
b.  In common ownership with the Federated City Employees Retirement System;

c. Through a fifle hoilding corporation or trust satisfying the requirements of Internal Revenue
Code Section 501(c)(25); ) : _ _ _ S

d.  Through a title holding corporation satisfying the requirementé of Intemal Revenue Code

Section 501(c)2); or
e. Through a Limited Liability Compaﬁy;'

‘2. Lease real property owned by the board for any lawful purpose and for terms which may

- extend beyond the duration of this retirement plan;
3. Create restrictions and easements affecting the real property oWned by the board; and

powers which an owner of real property would have,

4. Exercise all other rights, privileges and
irement pian or by other applicable law.

unless otherwise prohibited by the terms of this ret
B. The board shall take title as follows:

1. Title to all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board on behalf of this retirement plan shall be taken and held in one of the

following forms:
Directly by the board of administration in the name of

. . a. board of administration as trustee -
for the police and fire department retirement fund;

b. Through a title holding _cdrporation or trust safisfying the requirements of Internal Revenue

Code Section 501(c)(25);
c. »Thr‘ough a title holding corporation satisfying the requil;ements of Internal Revenue Code
Section 501(cX2); or '

d. Through a Limited Liability Compény.

2. Title to all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board on behalf of this retirement pian to be held in common ownership with
the Federated City Employees Retirement System shall be taken and held in the following name: board
of adminisfration as frustee for the Federated City Employees Retirement Fund, as to an undivided fifty
percent interest, and the board of administration, as trustee for the police and fire department retirement
fund, as to an undivided fifty percent interest, fogether as tenants in commion:. ' :

C.  For the purposes of this Section 3.36.550, a title holding corporation or trust safisfying the

requirements of Intemal Revenue Code Section 501(c)(25), a title hoiding corporation satisfying the
requirements of Intermal Revenue Code Section 501(c)2), or a Limited Liability Company may be such a

corporation, trust or company established by the board.

_ (Prior code § 2903.130; Ords. 25084, 25951, 27595, 28088.)

3.36.560 Unclaimed or canceled checks.

ol YW W PR
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Notwithstanding any provisions in this Code to the contrary, whenever any check drawn against the
retirement fund in payment of accumulated contributions or any benefits remains unclaimed or the
~ claimant cannot be found, the proceeds of such check shall be redeposited in the retirement fund and
held for the claimant without any further accumulation of interest, and such redeposit shall not operate to
reinstate the membership of the claimant in this system. If such proceeds, whether heretofore or :
hereafter redeposited, are not claimed within four years after the date of redeposit, they shali revert to
and become a part of the accumulated contributions of the city, held in the retirement fund to meet the
liabilities of the city to the refirement system. The board may at any time, after revision of said proceeds
city, to the credit of the claimant, to be administered in the manner provided under this system. :

(Prior code § 2903.130; Ord. 25084.)

3.36.570 ihvestment counseling - Restrictions.

A. The board may enter into contractual arrangements with any person or persons or association
or associations, who meet the requirements of subsection B. or C., to provide counsel to the board with
respect to the board's policies of investing and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan.

B. Any person or association who provides services to the board with regard to financial securities: -

1. Shall be a person or association whose principal business consists of investment counséling
services; and : o

2. Shall be registered as an investment adviser under such laws as may require such

registration, ‘

C. With respect to real estate advisors, the board shall enter into contractual arrangemerits only
with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real estate investments, mortgage banking, or property

management, and which are licensed as real estate brokers by the State of California.
(Ords. 21607, 25084, 25553.)

3.36.575 Separate medical benefits account. -

- A There is hereby established as of July 1, 1995, the medical benefits account as a separate
account withirt the retirement fund. The medical benefits account shall be maintained in compliance with
Interal ReVenue Code Section 401(h) and thie regulations promulgated thereunder. Monies in the
medical beniefits account may be commingled with other monies in the retirement fiind solely for the
purposes of investment, : ‘

. B.  All contributions made to the retirement fund to provide for the payment of benefits for sickness,
accident, hospitalization, dental or medical expenses of persons receiving manthly aliowances under the
provisions of this plan, and alf earnings and interest attributable to such contributions, shall be placed in
the medical benefits account. All contributions to the medical benefits account shail be reasonable and
ascertainable. At the time the city makes a contribution to the medical benefits account, the city shall

' designate in writing that such contribution is solely for the medical benefits account. , '

C. Contribution rates to fund the benefits for sickness, acCidént. hbspitalization, dental or medical
expenses shall be established by the board as determined by the board's actuary and shall be borne by
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the city and the members of the plan as follows;

1. Contributions for dental berefits shall be made by the city and the members in the ratio of

2. Contributions for other benefits provided through the medical benefits account shall be made

by the city and the members in the ratio.of one-to-one.

b Aﬂ---funds---in---the--medibal -benefits account shall beused only for the paymeénit of bénefits and

expenses allowed under Internal Revenue Code Section 401(h) and the regulations promulgated
thereunder. The medical benefits account shall be used to provide medical and dental benefits in
accordance with Parts 14 and 15 of this chapter. Prior to the satisfaction of al liabilities under this plan
to provide such benefits, no funds in the medical benefits account shall be used for, or diverted to, any

~ other purpose..

E.  All benefits provided through the medical benefits account, plus any life insurdnce protection
provided under the plan, shall be subordinate to the retirement and survivors’ benefits provided by the
plan. Accordingly, at all times after the date on which the medical benefits account is established, the
aggregate of the city's contributions to the medical benefits account shall not exceed twenty-five percent
of its total aggregate contributions to the plan (other than contributions to fund prior service). For the
purpose of this limitation, city contributions include any contributions which are “picked-up” pursuant to

Internal Revenue Code Section 414(h).

F.  Upon the satisfaction of all liabilities under this plan to provide the benefits described in this
section, any amount remaining in the medical benefifs account shali be paid to the city.

G. In the event that a member's interest in the médical benefits account is forfeited prior to the
termination of the plan, an amount equal to the forfeiture shall be applied as soon as practicable to.

reduce the city contributions to the medical benefits account.

H. City and member contributions to the medical benefits account shall be made on the samé
periodic basis as city and member contributions are made to the retirement fund. City contributions and
member contributions to the medical benefits account may be paid on different payment schedules.

(Ords. 27768, 28332, 28886.)
3.36.580 Supplemental retireg’ benefit reserve.

A. Establishment and Purpose.
1. The board shall establish a reserve in the retirement fund to be known as the supplemental

' retiree benefit reserve or SRBR.

- 2. The purpose of the SRBR shall be to provide a source of funding for benefits to supplement
those benefits otherwise provided by this plan or the Chapter 3.32 pian to former members of such plans
who are receiving benefits, survivors of such former members, and survivors of members who die prior

to receiving benefits from this plan.

B. ' Funding.

1. The initial amount allocated to the SRBR shall be ten pel;cent of the plan's prefunded

actuarial accrued liability as of June 30, 1999, as determined by the board's actuary. The board's

ac;tuary shall calculate the initial funding amount without regard to any plan amendments that became
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effective after June 30, 1009,

2. Each June 30, beginning June 30, 2000, there shall be allocated to the SRBR the investment
eamings attributable to the balance in the SRBR as of June 30 of the calendar year in which the
allocation is made. Investment earnings credited to the SRBR shall be calculated as though the transfer
required by paragraphs 3. and 4. of this Subsection B: had been made on the immediately following July

: 1 (first allocahon on July 1, 2000) regardiess of the actual date such transfer is made in the event the

to the SRBR and no reduction shall be made to the SRBR balance exoept as provrded in Subsection C.
below.

3
and for the twelve months ending June 30, 2001, and shall transfer to the SRBR fen percent of the

excess earnings for each such twelve-month period.

- 4. Within ninety days from and after receipt of audited financial statements for each fiscal year,
“commengcing with the- year 2002, the board shall determine, and by written resolution declare, the excess
eamnings as of June 30 in each such year, and shall transfer ten percent of such excess earnings to the

- SRBR. The excess earnings shall be added to the SRBR pnncupa! and shali not be available for

distribution under Subsection D.

C. Reduction of SRBR Balance.

1. Ifthe cntys contribution rate, as determined by the board's actuary dunng any actuarial
valuation performed after June 30, 1999, will increase as a result of poor investment earnings in the
retirement fund, there shall be transferred from the SRBR to the regular retirement fund and the cost-of-
living fund an amount equal to ten percent of the city's increased contributions for the first twelve months
following the increase in the contribution rates. Such transfers shall be limited to those situations where
the increase in the crty s contribution rate is attributable to poor investment eamings; no such transfer
shall be made for any increase in the city's contribution rate that is due to any factor other than poor
- investment earnings including, but not limited to, increases in medical or dental premium costs,

enhancements to benefits provided under the plan, or changes in the actuarial assumptions.

2. Notwithstanding Paragraph 1. of this Subsection- C., the amount transferred from the ‘SRBR
because of the increase in the city's contributions shall not exceed five percent of the accrued balance in

the SRBR as of the date of the actuarial valuation.

. D. Distributions.

1. The Board shall make an initial distribution from the SRBR during calendar year 2002,

2. Beginring in calendar year 2003 the board shall make an annual dlstnbutaon from the SRBR,;
except there shall be no d:stnbutlon during calendar years 2010, 2011, 2012 or during calendar year
201 3, pnor to June 30, 2013.

-3, The initial distribution from the SRBR shall be made solely to former members of this plan or
the Chapter 3.32 plan who are recelvmg benefits as of June 30, 2001, and survivors (of such former .
members or of members who died prior to receiving benefits from this plan) who are receiving benefits

as of June 30, 2001; provided, however, that if a member or former member died after June 30, 2001,
but before the initial distribution, the survivor shall be deemed to have been receiving benef ts as of June

' 30,2001,
4. Al subsequent annual distributions from the SRBR shall be madesolely to former members

of this p'lan_or,the Chapter 3.32 plan who are receiving benefits as of the June 30 immediately preceding

The board shall determine the excess eammgs for the twelve months ending June 30, 2000,
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the distribution date and survivors (of such former members or of members who died prior to receiving
benefits from this plan) who are receiving benefits as of said June 30. :

5. ' The board shall develop a methodology for distributions from the SRBR such that -
supplemental benefits provide a greater benefit for those persons who have been in benefit status for a
longer period of time and those persons receiving the lowest monthly benefit payments. Upon the
approval of the methodology by the city council, the board shali make distributions in accordance with

such methodology. '

6. Exceptas required by Subsection C. or in the case of the termination of this plan, the board

shali nbi transfer or distribute funds in the SRBR if such transfer or distribution would reduce the SRBR

principal.

E." Definitions. For the
following meanings:

1. ."ExbeSS eamings” means the earnings of the refirement’ fund that remain after interest has
been credited to the SRBR as provided in Paragraph B.2. and the actuarial assumed eamings rate
adopted by the board (and in effect on June 30 of the year in which the SRBR calculation is performed)

has been credited to other reserves. -

purpose of this Section 3.36.580, the terms listed herein shall have the

2.~ "Former member" means a person who has retired under the provisions of this chapter or
Chapter 3.32 or a person who separated from city service without retiring but left his or her contributions

on deposit in the retirement fund.

3. "Investment earnings” means the earnings of the retirement fund during the twelve months
ending June 30 as determined by the board's actuary using the same methodology used to determine

the value of assets for the actuarial valuation. In the case of investment earnings attributable to the
SRBR, the application of the methodology shail begin as of July 1, 1999, ' : '
' (Ords. 26416, 26536, 28848, 28915, 29059.) ' |

Part5
SERVICE

Sections:

3.36.600 Definitions and construction of provisions.

3.36.610 ° Service defined.

3.36.615 Purchase of service dred_it for federated city service.

3.36.620 Military leave of absence.
3.36.625 Compliance with USERRA and the HEART Act.

| 3.36.630 Credit for holidays. sjck Ieave,. va,cétion, or leave of'abserice.

| 3.36.640 Suspensions.

3.36.650 ' Exclusions - Part-time service.
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3.36.660 Exclusions - Service performed on nonmonthly basis.
3.36.670 Exc!usions - Absence without compensation.
3.36.680 Exclusions - Time on retirement. . |

3.36.690 Credit in two retirement systems.

3.36.700 Maximum annual credit.

- 3.36.710  Reentry into police.or fire department after wifhdrawal or repayment of -
contributions - Option for prior service credit.

3.36.715  Special window period for repurchase of prior service credit.

3.36.717  Service credit for time on unpaid leave of absgnce.

3.36.600 Definitions and construction of provisions.
* Unless the context otherwise requires, the definitions set forth in this Part 5 govemn the construction
of Chapter 3.36. : _ |

(Prior code § 2903.150.)

3.36.610 Service defined.

Except as may be otherwise expressly provided elsewhere in this chapter, "service” means and
inciudes the following service of a member of this retirement system and none other: :

-~ A. Service as officer or employee of police or fire department, rendered by member after becoming
and while & member of this system. Service rendered by a member of this retirement system, where
such service was rendered as an officer or employee of the police department or fire department of the
city, for monthly compensation, and only while such officer or employee is receiving such compensation

for such service from the city. :

- B, Service as officer or employee of police or fire department, rendered prior to effective date of
this system by a person who becomes a member pursuant to provisions of Sections 3.36.180, 3.36.210
or 3.36.260. Service rendered prior to the effective date of this retirement system by any person who
becomes a member of this retirement system pursuant to the provisions of Sections 3.36.180, 3.36.210
or 3.36.260 where such service was rendered as an officer or employee of the police department or fire
department of the city for monthly compensation, if and to the extent such person received credit for
such service pursuant to the provisions of the police and fire department retirement plan established by

Chapter 3.32 of this Code. -

C.  Service as officer or employee of police or fire department rendered prior to the effective date of

-membership in this system by a person who becomes a member pursuant to the provisions of Sections
3.36.240 or 3.36.250. Service rendered.prior to the effective date of his or her membership in this
. refirement system by any person who becomes a member of this retirement systém pursuant to the
- provisions of Sections 3.36.240 or 3.36.250, where such service was rendered as an officer or employee
~ of the police department or fire department of the city, for monthly compensation, if and to the extent that
such person received credit for such service pursuant to the provisions of the police and fire department
retiremenit plan established by Chapter 3.32, if the following condition is satisfied:
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On or before the ninetieth day immediately following the day he or she becomes a member of
ent system, the member has filed with the retirement board a written election to have such
service so credited to him or her and to pay into the retirement fund, at times and in the manner fixed by
the board, the amount necessary to make the accumulated contributions standing to the credit of the
member's individual account equal to the amount they would be had he or she been a member of or on
active duty with the police departmeént or fire depariment in the pdsition or class of position in the police
department or fire department to which he or she shall have been appointed, during the time between
the effective date of this chapter and the date he or she became a ‘member of this system,

1.
this retirem

D.  Centain service for which certain persons were previously entitled to credit under certain other

city retirement plans. :

Service rendered prior to the effective date of membership in this retirement system, by a

1.
fo t_he provisions of Sections

person who becomes a member of this retirement system pursuant
3.36.170 or 3.36.200, if all of the following conditions are satisfied:

a. Such service consisted of service rendered by said person to the city as an officer or

: the city, in a position or positions not included in this system, without any break, gap or

empioyee of . |
cessation in the rendering of such service from the time such service was rendered o the time the

person rendering such service became a member of this system pursuant to Sections 3.36.170 or
3.36.200; and | ' . ‘

b. Such service was rendered for monthly compensation and only while the persoh was
receiving such monthly compensation for such service; and .

The person was entitled to credit for such service, immediately prior to the time he or she
pursuant to the provisions of the San José Federated City

the provisions of Chapter 3.24 or Chapter 3.28 of this

partment retirement plan established by Chapter 3.32 of

c.
became a member of this system, under and
Empioyees’ Retirement System established by
Code or the provisions of the police and fire de

this Code; and

d., Except as providéd in paragraph 2. or paragraph 3., below, the 'member files with the
retirement board, on or before the ninetieth day immediately following the day he or she becomes a
member of this system, a written notice of election re Federated Service to have such service credited to

him or her; and :

e. The member pays into the retirement fund, at the time or times and in the manner
specified by the retirement board, an amount of money sufficient to. make the accumulated contributions
standing to the credit of the member's individual account in this system equal to the amount such
contributions would be if he or she had been a member of or on active duty with the police department or
- fire department in the position or class of position in the police department or fire department to which he
or she was appointed and because of which appointment he or she became a member of this system
pursuant fo Sections 3.36.170 or 3.36.200, during the time he or she was rendering the previous service
for which he or she seeks to get credit, and if the contributions payable by him or her to this system
under such circumstances had béen deducted from his or her compensation and paid into the retirement
fund during all of such time; and : ’ : ' _ ' ‘ ‘

f.  The member ceases to be a member of, or have any membership rights under, any other
retirement plan or system of the city, other than Social Security or the city's deferred compensation plan.

. 2. Aperson who became a member of this retirement system pursuant to. Sections 3.36.170 or
’ 8.36.200 prior to September 1, 1995, and who failed to elect to have the previous service in the

Federated City Employees Retirement System credited under this retirement system within the time

specified in D.1. d above., may elect to have the previous service credited under this retirement system

FiAanAandn
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- a.- The pefson satisfies the requirements of D.1.a., b., ¢., e. and f. above; and

. b. The person files with the retirement board a written election for such ée‘drice credit onor
before August 15, 1996. | ' .

3. Onor after July 1, 2006, a person who became a member of this retirement system pursuant

to Section 3.36.170, and who does not meet the requirements of D. 1 above, may elect to have the

previous service credited under this retirement system if;

a. - The person satisfies the requirements of D.1. a., b.; ¢..and f. above; and

b. Prior to the person's retifem_ent the person files with the retirement board a written election -
_ for such service credit; and ‘ ' ‘ _

c. Prior to the person's retirement, the person pays into the retirement fuhd at such times

and in such manner as specified by the retirement board:

i. An-amount of money sufficient to make the accumulated: contributions standing to the
credit of the member's individual account in this system equal to the amount the accumulated
contributions would be if he or she had been a member of this plan employed in the police department
during the time he or she was rendering the prior city service for which he or she seeks service credit
and if the contributions payable to this retirement system had been deducted from his or her

“compensation and paid into the retirement fund during all of such time; plus ‘

ii. Anamount equal to the interest that would have been eamed on the accumulated

contributions, at the actual rate eared by the retirement plan, as of the date the member files the
election for service credit had the confributions been deducted and paid into the retirement fund; pius

iii.  Interest on the unpaid balance of all such moneys, at the actuarially assumed interest
rate, from the date the member files the election to redeposit to the date all such moneys are fully paid

into the retirement fund. '

E.  Service in department of communications. Service rendered prior to or during membership in
this retirement system by a person who becomes a-member of this system pursuant to the provisions of
Section 3.36.260, where such service was or is rendered as an officer or employee of the department of
communications, for monthly compensation and only while the holder of such position is receiving such

compensation for such service from the city.

F. Military leave of absence. Time on léave of absence from city employment for monthly
compensation, while engaged in the performance of military or naval duty for the United States of
America in time of war, provided, however, that no member shall be entitled to credit for such time
- unless such member heretofore, or on or before the ninetieth day. immediately following the effective
date of this plan, or on or before the ninetieth day immediately following termination of such leave of
absence or on or before the ninetieth day immediately following the date such person becomes a ‘
member of this system, whichever date is later, has filed or files with the retirement board a written
election to have such time $o credited to him or her and pays into the retirement fund, at the time and in
the inanner fixed by the board, the amount necessary to make the accumulated contributions standing to
the credit of the member's individual account the amount they would be if he or she had been a member
of and on active duty with the police department or fire department, in the class of position in the police
department or fire department to which he or she shall have been appointed, during the period of leave
of absence while engaged in the performance of military or naval duty for the United States of America
in time of war, and if the contributions payable by him or her as such member had been deducted from



federated city employees' retirement system.

Page 303 of 436

his or her compensation and paid into the retirement fund during all such times.

Anythiqg herein to thf:-, contrary noiwithstanding. no person shall be entitled to or be given credit for
any such time served prior to the effective date of this chapter if he or she shall have heretofore been
given reasonable time to claim credit for such service and pay contributions therefor and has failed

within such reasonable time to ciaim the same or pay contributions therefor,

G. Leave of absence from position in police or fire department to perform other city services.

Should a member, during membership in this- reﬁmmnt....sysm...am_ whﬂehoidfnganyposmon inthe———

police department or fire department for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active duty in such position in
order to perform any other service for the city as an officer or employee of the city, for monthly

compensation, time served with the city in such other service during said temporary leave of absence
shall be considered as time served in the position from which he or she is 6n temporary leave of
absence; provided that the member contributes while on such leave of absence, 1o the retirement fund

for such time the same as if he or she were on active duty in his or her position in the potice department
or fire department, ' .

H. Leave of absence of member from position in communications department to perform other city
service. Should any member, during membership in this retirement system and while holding a position
in the department of communications for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active duty in such position in
order to perform any other service for the city as an officer or employee of the city, for monthly -
compensation, time served with the city in such other service during said temporary leave of absence
shall be considered as time served in the position from which he or she is on temporary leave of
absence, provided that the member contributes, while on such leave of absence, to the retirement fund

for such time the same as if he or she were on active duty in his or her position in the depariment of

communications.

I. - City service, after disability retirement, other than in position in police or fire department included
within membership of this plan. A member who is retired for disability after the effective date of this )
chapter, pursuant to the provisions of this chapter, and who after receiving such disability retirement is
appointed to a full-time position in the city service, appointment to which would not otherwise entitle him
or her to membership in this retirement system, in which a monthly compensation is paid, shall receive
credit for such service which is so rendered during such disability, and shall make contributions into the

retirement fund at the same rates established for other members. .

' . Eligible prior military service. Eligible prior military service purchased by a member in
accordance with Part 18 of this chapter. ' _

K. Service for time on unpaid leave. Time on unpaid leave of absence purchased By a member in

accordance with Section 3.36.717 of this chapter.

(Prior code §. 2903.151; Ords. 23491, 25061, 26005, 26464, 28030.)

3.36.615 Purchase of service credit for federated city.service.

A. Subjectto the Iimit_ationé_, set forth in this section, a pérsén may purchase service credit in this
plan for service described in Subsection D. of Section 3.36.610, that was previously credited under the

B. -inthe event there is any dispute regarding é member's eligibility to purchase such sérvice credit,

' the a-mount of eligible service credit, the contributions and interest to be paid for the purchase of service

credit, or the amount of service to be credited to a member, the board shall determine the issue based
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on the relevant information presented to the board

" C. Inorder to purchase such service credit, the member must file a written notice of electlon re
federated service in accordance with Subsection D. 4 of Sectlon 3.36.610. .

D. Subject to any limits on annual contributions |mposed by Section 415 of the Internal Revenue
Code of 1986, as amended, a member who elects to purchase credit for prior federated service may pay

‘the contributions: .

1. In one lump sum within sixly days from and after the date the member files the written notice
of electlon re: federated service to purchase such service credit; or

2. For elections made on or before January 31, 2011 in monthly or blweekiy installments by
pre- or post-tax payroll deductions, paid over a period of time not to exceed elght years; or

: 3. For elections made on after February 1 2011, in monthly or blweek!y mstailments by post-tax
payroll deductions, paid over a period of time not to exceed eight years; or

4, ln a combination of a Iump sum and installments.

E. Any member electmg fo pay contributions in mstallments to make the lump sum payment by
pre-tax payroll deduction, or before January 31, 2011, shall execute a binding irevocable payroll -
authorization form authorizing the payment of the required contributions by payroll deduction. The
payroll authorization form shall be filed with the director of finance. Such election executed on or before
January 31, 2011 for payroll deductions shall be irrevocable. During the time the irrevocable election is
in effect, no direct payments from the member to the retirement fund for the purchase of such service

credit shall be made by the member or accepted by this plan.

F. Any member e!ectmg to pay contributions in installments or to make the lump sum payment by
payroli deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the

payment of the required contributions by post-tax payroll deduction. The payroll authorization form shall _

be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additionai direct

payments to the retirement fund for the purchase of such service credit.

G All contributions under Subsections D.2. and E. shall be treated as pre-tax salary reductuons
pursuant to Internal Revenue Code Section 414(h)(2). -

- H. ifamember elects to purchase credit for prior federated service and make the contributions
specrﬁed in Subsection D. of Section 3.36.610, and subsequently does pay all such moneys as provided
in this sectlon such member shall be credited under this plan for the prior federated service. :

. If amember elects to npurchase credit for prior federated service and make the contn‘butio‘ne
specified in Subsection D. of Section 3.36.610, but fails to complete the redeposit then:

1. If the failure to complete the redeposit is becalise of death of the member, while a member of
this plan but prior to retirement, the member shall be credited with the amount of service which is
determined by the board to be attributable to the amount of accumulated contributions paid as of the

date of the member's death.

2 lf the failure to complete the redeposit is for any reason other than the death of the member

prior fo retlrement any contributions made pursuant to the election shall be credited to the member's
accumulated normal contnbutfons account but the member shall receive no credit for any prior federated

~ service.

e
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' (Ords. 26005, 28886.) -

3.36.620 Military leave of absence,

A.  Anything elsewhere in this Part 5 fo the contrary notwithstanding, if in time of war or natiohal
emergency as proclaimed by the President or Congress, or when any of thé Armed Forces of the Uhited
States are serving outside of the United States or their territories, pursuant to order or request of the

a member 6f this retirément systeim

United Nations, or while any National Conscription Act is in effect,
teaves or has left his city office or position prior to the'eénd of fﬁej war or the termination of the national
emergency, or dririg the éffective period of such order or request of thie United Natiohs, or prior to the
expiration of the National Conscription Act, to join the Armed Forces of the United States and doés or
did without unreasonable and unnecessary delay join the Armed Forces or, being a member of any
reserve force or corps of any of the Armed Forces of the United States or of the militia of the State of
California, is or was ordered t6-duty therewith by competent milita‘fy“'a'uthority’and¥3je'rved or serves in
compliance with such orders, then in that event, subject to the conditions and limitations hereinafter set
forth, the term “service," as used in this Chapter 3.36, means and includes the period of time from the
date he leaves or has left his city office or position for said purpose to the date he retums to and _
reenters upon the office or position theretofore left by him or any other city office or position, the holding
- of which entitles a city employee to become a member of this retirement system; provided and upon

condition that:
1. ° He is released, separated or discharged under conditions other than dishonorable; and

pon his said office or position or any other city office
or position the holding of which entitles a person.to become a member of this retirement system, within
three months after termination of his active service with the armed forces, but not later than six months
after the end of the war or national emergency or military or police operations under the United Nations
or after the Governor finds and proclaims that, for the purposes of Section 395.1 of the Military and’
Veterans Code of the state, the war, national emergency or United Nations military or police operation
no longer exists, or after the expiration of the National Conscription Act; and

2. He does, in fact, return to and reenter u

3. He does not faii to return to and reenter upon said city ofﬁcé or position within twelve months
after the first date upon which he could terminate or cause to be terminated his active service with the

Armed Forces of the United States or of the militia of the state;
4. ~ He was a member of this retirement system at the time he left his above-mentioned city office
or position to join said armed forces; and | _ . :

5 He Gvas not entitled to receive full compensation from the city during his said absence; and

6. Said absehce ocecurs or 6cqurred on or after December 8, 1941.

- B._ Upon his return to and reentry upon the abovementioned city office or position, or within ninety
days from and after the effective date of this section, if said person returned and reentered prior to the
effective date of this section, the city shall contribute to the retirement fund an amount of money equal to

the amount of all contributions which city and said person would have had to pay into said fund if said

person had not been so absent. For the sole purpose of éalculating said amount of midriey, the amount

of monthly compensation which said person would have received from the ¢ity during said period of

absence if he had not been absent as aforesaid shall bé desmied to be the monthly comipensation which
said person was eaming immediately prior to the commencement of his absence plus any incréase in

/ compensation which said person was earning immediately prior to the commeéncement of his absénce
pius any increase in compensation which he would have received during said time for such work undler
any applicable ordinances or resolutions. No moneys contributed or paid by city pursuant to this section

- shall be deemed to be contributions or accumulated contributions of said person, and in no event shall
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said employee ever be entitled to all or any part of them upon withdrawing his accumutated
contributions.

C. A person who leaves or has left, in the abovementioned times and circumstances, his city office
or position for the above-mentioned purpose shall be deemed, for the purpose of this retirement system,
to be on military leave of absence without compensation during the above-specified period of time,
during which he is absent, which is fo be included, as above prescribed, in the definition of such person’s
"service”; and such person's membership in this system, during such period of time, shali be deemed =

suspended as provided in Part 11 of this chapter, it being the intention that, anything hereinabove to the

contrary nofwithstanding, the suspension and other provisions of Part 11 shall still apply in the above

situation,

~ D.. Any abovementioned person who shall have made any contributions to the retirement system -
for any abovementioned periods of absence occurring in or after December 8, 1941, shall be reimbursed
- from the retirement fund the amount of contributions so made by him for such periods of absence, '

(Prior code § 2903.151a.)

3.36.625 Compliance with USERRA and the HEART Act.

A. Effective December 12, 1994, notwithstanding any other provision of the retirement system law,
confributions, benefits and service credit with respect to qualified military service are governed by
Section 414{u) of the Internal Revenue Code and the Uniformed Services Employment and

Reemployment Rights Act of 1994,

B. Effective with respect to deaths occurring on or after January 1, 2007, while a member is
performing qualified military service (as defined in 38 U.S.C. 43), to the extent required by Section 401
(a)(37) of the Internal Revenue Code, survivors of a member in the retirement plan, are entitied to any
additional benefits that the retirement plan would provide if the member had resumed employment and
then died (as a non-service connected death) that are contingent on the member's death while = -
employed. In any event, a deceased member's period of qualified military service must be counted for
vesting purposes, but such period of service shall not be counted for benefit accrual purposes.

C. Beginning January 1, 2009, to the extent required Section 414(u)(12) of the Internal Revenue
Code, an individual receiving a differential wage payment (as defined under Section 3401(h)(2) of the
. Intenal Revenue Code) from an employer shall be treated as employed by that employer, and the. .

differential wage payment shall be treated as compensation for purposes of applying the limits on annual
additions under Section 415(c) of the Internal Revenue Code. This provision shall be applied to all

similarly situated individuals in a reasonably equivalent manner.

(Ord. 28886.) .
3.36.630 Credit for holidays, sick leave, iracation, or leave of absence.

Except as otherwise provided in this chapter, in computing the service with which a member is
entitied to be credited under this chapter, time during which the member is excused from working
because of holidays, sick leave or disability leave during which be receives compensation under Section
3.12.010, vacation or leave of absence during which he continues to receive full monthly compensation,
_ shall be included; provided, however, that the time during which a person is retired for service or.

+ disability shail not constitute service as said term is used in this chapter, and no person shall be entitled

~ to credit with service for or during such time.

(Prior code § 2903.152.)
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3.36.640 Suspensions.

Time, occurring after the effective date of this chapter, during which 2 member is temporarily
suspended from city service for misconduct, incompetency or failure to perform his duties under or
observe the rules and regulations of the department or office in which he is employed, shall be credited
to such member as service, provided and upon condition that such member, or his surviving spouse.
child or children or estate, shall contribute and pay into the retirement fund, for such time, on or before

the sixtieth -day from and after the date he returms to duty, or the date he resigns or is discharged or dies

if he does not return to duty, any and all contributions which he would have been required to pay into or.
contribute to the said fund during such time if he were not suspended but was still actively employed for
full compensation in the position from which he was temporarily suspended, fogether with an additional

amount equal to what the city would have contributed for and during such time, because of his service

during such time, if he had not been suspended. If such member shall return to duty, the

abovementioned contributions shall be deducted, with or without his consent, from his salary. In no
event shall a member be credited with more than thirty days' service for any one suspension, nor more-

_than forty-five days' service for all suspensions in any one year.
(Prior code § 2903.156.)

3.36.650 Exclusions - Part-time service.

‘The word “service," as used in the chapter, does not and shall not be deemed to include any service
rendered on a part-time basis. An employee is serving on a part-time basis when he engages in his
duties for less time than is required of employees serving on a full-time basis, even though he is subject

~ tocall atany or all times.
* (Prior code § 2903.153.)
3.36.660 Exclusions - Service performed on nonmonthly basis.

The word "service,” as used in this chapter, does not and shall not he deemed to include any service
rendered or paid for on a per diem, per hour or any other basis other than a monthly basis, even though

the person rendering such service may be subject to call at any or all times.

(Prior code § 2803.154.)

3.36.670  Exclusions - Absence without compensation.

Except as otherwise provided in Section 3.36.640, and except for disability leave of absences for -
which compensation is paid under Section 3.12.010, time during which a member is absent from city
service without full monthly compensation, including, but not by way of iimitation, leaves of absence
without full monthly compensation and layoffs, shall not be aflowed or credited to a member in

computing _service:
(Prior code § 2903.155.) -

- 3.36.680 Exclusions - Time on retirement.

Except as may be cheMise expressly provided elsewhere in this chapter, time during which a
person is on retirement for service or for disability shall not be allowed or credited to a member in
computing service. o \ ' ‘
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(Prior code § 2903.157.)

3.36.690 Creditin two retirement systeins.

The word "service," as used in this chapter shall not include any service fbr which a‘ member receives
any credit under any other retirement system or plan supported wholly or in part by any funds of the City

- of San José.

(Prior code § 2903.158.)

3.36.700 Maximum annual credit.
Credit for more than twelve months of service shall not be allowed fér service rendered in any

calendar or fiscal year.
(Prior code § 2903.159.)

3.36.710 Reentry into poli'ce or fire department after withdrawal or repayment of
contributions - Option for prior service credit. '

A.  Exceptas provided ini this Section 3.36.710 and in Sections 3.36.715 and 3.36.3030, no person
who, for any reason whatsoever, has withdrawn or has been paid, or withdraws or is paid, his or her
accumulated contributions in the retirement fund pursuant to the provisions of this chapter or of Chapter
3.32 of this code, and who subsequently is reemployed in the police department or fire department of the
city and becomes a member of this plan, shall be entitled to or be given credit for any service rendered
by him or her prior to such reemployment, to which credit he or she might otherwise be entitled under

the provisions of this chapfer.

B. Upon any person becoming a member of this plan because of reemployment in the police
- department or fire department of the city, the rétirement board shall cause written notice to be personally
delivered or mailed to such member, informing such member of his or her rights under this section. If
such notice is personally delivered, the person delivering such notice shall forthwith file with the - '
secretary of the retirement board a declaration attesting to the time and place of such delivery. If mailed,
such notice shall be sent by certified mail, retumn receipt requested, to such member at the latest
address as shown in the records of the human resources department of the city. : ' '

C. Except as provided in Subsection I. below, if the member wishes to have such prior service
credited fo him or her, the member shall file a written notice of election to redeposit with the secretary to
the retirement board within ninety days from and after the date that written notice of rights under this'
section is personally delivered or deposited in the mail to the member, and no later. If the member does
not file the notice of election to redeposit within such time, the member shall be deemed to have elected

not to have such prior service credited to him or her.

D. The member shall not be entitled to prior service credit bnless the member redeposits and pays
* into the retirement fund. , :

1. All'of the accumulated contributions previously withdrawn by or returned to said member:
~ plus | |

Interest on the accumulated contributions at the rate of two percent per year from the date

2.
| to said member to the date the member repays such

~ said contributions were withdrawn by or paid
contributions to the retirgment fund.
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| from the date the member files the election to rede
_ the retirement fund. ' , .
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~ E. Subject to any limits on annual contributions imposed by Section 415 of the Internal Revenue
Code, any member who elects to have prior service credited to him or her shall redeposit and pay into
the retirement fund the moneys specified in Subsection D. or qusegtion [ )

1.  Inone iump sum within sixty days from and after the date the rriem'ber ﬁlés with the secretary
of the retirement board the notice of election ,tq redeposit; or ‘

2.  For élections made on or béfore January 31, 201 1, in monthly or biweekly instaliments, paid

pre-tax over a period of time _ne_t to-exceed eight years;-or

3. For elections made on or after February 1, 2011, in monthly or.biweekly installments, paid

post-tax over a period of time not fo exceed eight years: or

4. A combination of a lump sum and -inétallments.

F. Any member electing to pay the contributions in instaflments or to make the lump sum payment
by pre-tax payroli deduction on or before January 31, 2011 shall execute a binding irrevocabie payrolt
authorization form authorizing the payment of the required contributions by payroll deduction. The
payroll authorization form shall be filed with the director of finance. ' :

The election to redeposit accumulated contributions in the retirement fund and the authorization fo
the time the irrevocable election is in effect,

no direct payments from the member to the retirement fund shall be made by the member or accepted -

by this plan. -

G. Any member electing to pay contributions in installments or to make the lump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroll authorization form shall
be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional direct

payments to the retirement fund for the purchase of such service credit.

H.  All contributions under Subsections E.2. and F. shall be treated as pre-tax salary reductions
pursuant to Internal Revenue Code Section 414(h)2).

I.  Onor after July 1, 2006, if 2 member who is employed in the police department wishes to have
such prior service credited to him or her, and the member does not otherwise qualify under this Section
3.36.710, the meniber shall file a written notice of election to redeposit with the secretary to the -
retirement board and, prior to his or her retirement, shall redeposit and pay into the retirement fund:

1. All of the accumulated cohtfibutions previously withdrawn by or retutned to said member:

plus

2. Anamount equal to the interest that would have been earned on the accumulated
confributions, at the actual rate earned by the retirement plan, as of the date the member files the
election to redeposit if the contributions had not been withdrawn by or returned to the member; plus

3. Interest on the unpaid balance of all such moneys, at the actuarially assumed interest rate,
posit to the date all such moneys are fully paid into

J. I a member elects to redeposit and pay the moneys specified in Subsection D. or Subsection 3
above, and subsequently does redeposit all such moneys as provided in this section, such member shall
be credited under this plan for all the service for which he or she lost credit upon the withdrawal or return

¥
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of the eccumulated contributions.

K. Ifa member elects to redeposit.and pay the moneys specmed in Subsection D. or Subsectaon l.
above, but farls to complete the redeposit, then; _
1. If the failure to comp!ete the redeposit is because of death of the member, while a member of

this plar-l but prior to retirement, the member shall be credited with the amount of service which is
determined by the board to be attributable to the amount of accumulated oontnbunorzs redeposited as of:

Ay member's death ...................................................................................................................

2. [ the failure to complete the redeposit is for any reason other than the death of the member
prior to retirement, any amounts redeposited purSuant to the election provided by this section shall be
credited to the member's accumulated normat contributions account but the member shail receive no
credit for any service lost because of the previous withdrawal or return of contributions.

(Prior code § 2903.160; Ords. 22017, 26005, 28030, 28886.)

13.36.715 Special window period for repi:rchase of prior service credit.

A Notwithstanding the provisions of Subsectlons B. and C. of Section 3.36.71 0, any member who
withdrew or was paid his or her accumulated contributions and was subsequentty reemployed in the
police department or fire department of this city and who failed to elect to have prior service credited to
him or her, may make such election by filing with the secretary of the retirement board on or before
August 30, 1985, and no later, a written statement declaring such election and by redepositing and
repaying all accumulated contributions previously withdrawn by or paid to said member, together with
interest thereon as provided in Subsection D. of Section 3.36.710, within the time and in the manner :

provided by the retirement board.
B. If such member does not file such statement on or before Ahgust 30, 1985, or does not

r'ede;-Josit and repay said moneys within the time and in the manner provided by the retirement board,
said member shall be deemed to have elected not to have prior service credited to him or her.

C. Tobe eligible for the election pravided in this Section 3.36.715, such member must be a
member of this retirement plan on the date he or she files said written statement with the secretary of the

retirement board. No prior service shall be credited to any person who, on the date said written
statement is filed with the secretary, is not or was not a member of this retirement pian because of
retirement or because of termination or suspension of membership under the provisions of this Code.

(Ord. 26005.)

3. 36 717 Service credit for time on unpaid leave of absencﬁe.

A Subject to the condmons limitations and requirements of this Section 3.36.717, on or after July
1, 2006, a member of this plan who is employed in the police department may purchase service credit in

this plan for eligible time on unpaid leave of absence.

8. For the purpose of this section, “eligible time on unpaid leave of absénce” means time for which
the member was on leave of absence from his or her employment in the police department and for which
, the member received no compensatlon from the city, but does not include:

1. Any time prior to the date the person first became a member of this plan;

2. Time m military service that would otherwise be eligible for service credit under any other
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provision of this plan; |
3. Time for which the member receives any service credit in a reciprocal system (as described
in Part 16 of this chapter); or- ' o
4, Any time for which the person was absent from service because of'suspension or ofher
disciplinary action. : ' ' :
C. . inthe event thereis any-dispute regarding a member’s eligibility tﬁ""ﬁ'ﬁ'i’dhase service credit for

eligible time on unpaid leave of absence, the contributions required, or the amount of service to be
credited to a member, the board shall determine the issue based on the relevant information presented

to the board.

- D. Ifa member wishes to purchase service credit for time on unpaid leave of absence, the member

- shall file a written notice of election to purchase such service credit with the secretary to the retirement

board and shall submit to the secretary an amount of money determined by the secretary to be the cost

- of the actuarial services necessary to determine the cost of the additional benefits to be purchased. In
addition, prior to his or her retirement, the member shall pay into the retirement fund the full cost of any

and all additional benefits that accrue to the member and the member's survivors as a result of the

purchase of service credit for time on unpaid ieave of absence, as follows:

1. The cost of the additional benefits shall be actuarially determined as the difference between
(a) the value of the benefits caicuiated including service credit for the time on unpaid leave of absence
and (b) the value of the benefits calculated without service credit for the time on unpaid leave of

absence. .

2. The cost of the additional benefits shall be detérmined using the interest rate and life
expectancy tables used in determining the actuarial equivalents of the optional settlements provided

under Part 9.5 of this chapter.

3. The cost of the additional benefits shall include any cost-of-living-adjustments provided under

Chapter 3.44.

4.  If the member elects the installment payment option described below, memb

. ; : er shall also pay
interest on the outstanding balance at the actuarially assumed interest earnings rate. :

B Subject to any limits on annual contributions 'impbsed byASection 415 of the Internal Revenue
Code, any member who elects to purchase service credit for unpaid leave of absence shall pay into the

retirement fund the moneys specified in Subsection D:

1. Inone lump sum within sixty days from and after the date the member files with the secretary

of the retirement board the election to purchase service credit; or
2. Onor before January 31, 2011, in monthly or biWeekly instaliments, paid pre-tax over a
period of time not to exceed eight years; or ' o

3. Onor after February 1, 2011, in monthly or biweekly installments, paid post-tak over a period

- of time not to exceed eight years; or
4. A combination of a lump sum and instaliments.
F. Any  member electing to pay the contributions required by this Section 3.36.717 in installments

or to make the lump sum payment by pre-tax payroll deduction on or before January 31, 2011 shall
execute a binding irrevocable payrol! authorization form authorizing the payment of the required
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contributions by payroll deduction. The payroll authorization form shall be filed with the director of
finance. The election to purchase service credit for time on unpaid leave of absence and the
authorization fo redeposit by payroll deductions shall be irrevocable. During the time the irrevocable
election is in effect, no direct payments from the member to the retirement fund shall be made by the

member or accepted by this plan. :

G. Any member elebting' to pay contributions in installments or to make the ‘tump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll-authorization form authorizing the

payment of the required contributions by posti-tax payroll deduction. The payroll authorization form shall
be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional direct

payments to the retirement fund for the purchase of such service credit.

H. Al contributions under Subsections E.2. and F. shall be treated as 'pre-tax salary reductions
pursuant to Internal Revenue Code Section 414(h)(2). '

I.  if a member elects to burchase service credit for unpaid leave of absence and pay the moneys
specified in Subsection D. above, and subsegqiiently does pay all such moneys as provided in this
section, such member shall receive service credit under this plan for the time on unpaid leave of .

absence. :

J.  if a member elects to purchase service credit for time on unpaid leave of absence and pay the
moneys specified in Subsection D., but fails to complete the payment because of a separation from city
service whether by reason of retirement or death or otherwise, then the member shall be credited with
the amount of service that is determined by the board to be attributabie to the amount of money paid as

of the date of the member's separation from city service. .

K. Under no circumstances shall the service credit for time on unpaid leave of absence be included
in the determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for the qualification for dental benefits provided under Part 15 of this chapter. - '

(Ords. 28030, 28886.) -
Part 5.5 BENEFITS GENERALLY

Sectioné:
3.36.730 Benefit limitations.

3.36.735 Compensation limitation. |

'3.36.740  Service credit eligibility under plan-approved domestic relations
orders. ‘ , :

3.36.745 Benefit clarifications.
3.36.746  Minimum distributions.
3.36.747  Vesting.

3.36.730 Benefit limitations.
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A; General. NoMithsténding any other law, the benefits péyable to any person who beoomes a
member of this plan on or after January 1, 1990, shall be subject to the limitations set forth in Section _
415 of the Internal Revenue Code as applicable to governmental plans and as set forth in this Section

3.36.730.

B. Prior to January 1, 1990. Notwitl'usianding any other lz-iw, the benefits payabie to any person
who became a member of this plan prior to January 1, 1990, shall be limited as provided in Section 415
(b)10) of the Internal Revenue Code to be no less than the accrued benefit of the member determined

without regard to any benefit increases pursuant to any amendment of this plan-adopted-after October

14, 1987.

| reducing the Section 415(b) of the Internal Revenue Code limit applicable

» of:

C. Participation in other qualified plans: aggregation of limits. The 415(b) limit with respect to any
member who at any time has been a member in any other defined benefit plan as defined in Section 414
(j) of the Internal Revenue Code maintained by the member's employer in this plan shall apply as if the
total benefits payable under all such defined benefit plans in which the member has been a member

were payable from one plan.

D. -Basic 415(b) limitation.

1. Before January 1, 1995, a member may not receive an annual benefit that exceeds the fimits
specified in Section 415(b) of the Internal Revenue Code, subject to the applicable adjustments in that
section. On and after January 1, 1995, a member maynot receive an annual benefit that exceeds the
dollar amount specified in Section 415(b)(1)(A) of the internal Revenue Code, subject to the applicable
adjustments in Section 415(b) of the Intemnal Revenue Code and subject to any additional limits that may
be specified in the retirement system. In no event shall a member's benefit payable under the plan in
any limitation year be greater than the limit applicable at the annuity starting date, as increased in
subsequent years pursuant to Section 415(d) of the internal Revenue Code and the regulations

thereunder.

2. For purposés of Section 415(b) of the Internal Revenue Code, the “annual benefit’ means a

benefit payable annually in the form of a straight life annuity (with no ancillary benefits) without regard to -
the benefit attributable to after-tax employee contributions (except pursuant to Section 41 5(n) of the
Intermal Revenue Code) and fo rollover contributions (as defined in Section 41 5(b)(2)(A) of the Intemnal
Revenue Code). The “benefit attributable” shall be determined in accordance with treasury regulations.

E.  Adjustments to basic 415(b) limitation for form of benefit.

If the benefit under the plan is other than the form specified in Subsection D.2A.,. then the

1.
g factors prescribed in

benefit shall be adjusted so that it is the equivaient of the annual benefit, usin
treasury regulations.

2. If the form of benefit without regard to the automatic benefit increase feature is not a straight

life annuity or a qualified joint and survivor annuity, then the preceding sentence is applied by either
at the annuity starting date as

uarially equivalent amount

specified in Subsection c. below, or adjusting the form of benefit to an sct
415(b)-1(c)2Xii)) that

(determined using the assumptions specified in Treasury Regulation Section 1
takes into account the additional benefits under the form of benefit as follows:

a.  For a benefit paid in a form to which Section 417(e)(3) of the Internal Revenue Code does

not apply (_i'.e., a monthly benefit), the actuarially equivalent straight life annuity benefit that is the greater

: i. The ann}ual‘amount of the straight life annuity (if any) payable to the member under the
plan commencing at the same annuity starting date as the form of benefit to the member; or ‘

et . -
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ii.  The annual amount of the straight fife annuity commencing at the same annuity starting
date that has the same actuarial present value as the form of benefit payable to the member, computed
using a five percent interest assumption (or the applicable statutory interest assumption) and (i) for years
prior to January 1, 2009, the applicable mortality tables described in Treasury Regulation Section 1.417

“(e)-1(d)(2) (Revenue Ruling 2001-62 or any subsequent revenue ruling modifying the applicable
provisions of Revenue Rulings 2001-62), and (ii) for years after December 31, 2008, the applicable -
mortality tables described in Section 417(e)(3)(B) of the Internal Revenue Code (Notice 2008-85 or any
subsequent Internal Revenue Service guidance implementing Section 417(é)(3)(B) of the Intemal .

Revenue Code), ’

b.. - For a benefit paid in a form to which Section 41 7(e)(3) of the Internal Revenue Code
applies (i.e., a lump sum benefit), the actuarially equivalent straight life annuity benefit that is the

greatest of: '

i.  The annual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present value as the particular form of benefit payable, computed using the
interest rate and mortality table, or tabular factor, specified in the plan for actuarial experience;

ii. ~The annual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present value as the particular form of benefit payable, computed using a
five and one-half percent interest assumption (or the applicable statutory interest assumption) and (i) for
years prior to January 1, 2009, the applicable mortality table for the distribution under Treasury
Regulation Section 1.417(e)-1(d)(2) (the mortality table specified in Revenue Ruling 2001-62 or any
subsequent revenue ruling modifying the applicable provisions of Revenue Ruling 2001-62), and (ji) for
years after December 31, 2008, the applicable mortality tables described in Section 417(e)(3)(B) of the
Internal Revenue Code (Notice 2008-85 or any subsequent Internal Revenue Service guidance

implementing Section 417(e)(3)(B) of the internal Revenue Code); or

iii. ~ The annual amount of the straight life annuity commencing at the annuity starting date’
that has the same actuarial present value as the particular form of benefit payable (computed using the
applicable interest rate for the distribution under Treasury Regulation Section 1.417(e)-1(d}(3) (the thirty-
year Treasury rate (prior to January 1 2007, using the rate in effect for the month prior to retirement, and
on and after January 1, 2007, using the rate in effect for the first day of the plan year with a one-year

- stabilization pericd)} and (i) for years prior to January 1, 2009, the applicable mortality rate for the
distribution under Treasury Regulation Section 1.417(e)-1(d){2) (the mortality table specified in Revenue
Ruling 2001-62 or any subsequent revenue ruling modifying the applicable provisions of Revenue Ruling
2001-62), and (ii} for years after December 31, 2008, the applicable mortality tables described in Section
417(e)(3)(B) of the internal Revenue Code (Notice 2008-85 or any subsequent Internal Revenue Service
guidance implementing Section 417(e)(3)(B) of the Interal Revenue Code), divided by 1.05.

the annuity starting date in accordance with the

¢. The actuary may adjust the 415(b) limit at
above Subsections a. and b. .

F. Benefits for wt_iich no adjustment of 415(b) limit is required. For purposes of this section, the
following benefits shall not be taken into account in adjusting these limits:. )

1. Any anbillary benefit which is not directly related to retirement income benefits;

2. That portion of any joint and survivor én-r_luity that constitutes a qualified joint and survivor
annuity;

3. Any other benefit not required under Section 415(b)(2) of the Internal Revenue Code éhd
treasury regulations thereunder to be taken into account for purposes of the limitation of Section 415(b)

(1) of the Internal Revenue Code.
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'G.  Other adjustments in 415(b) limitation.

1. In the event the member's retirement benefits become payable before age sixty-two, the limit
prescribed by this section shail be reduced in accordance with treasury regulations pursuant to the

provisions of Section 415(b) of the Internal Revenue Code, so that such limit (as so reduced) equals an
annual straight life benefit (when such retirement income benefit begins) which is equivalent to a one.
hundred sixty thousand dollar (as adjusted) annual benefit beginning at age sixty-two. .

2. In the event the member's benefit is-based on atieast fifteen years of service as & full-tim
years of military service, or on any combination of

employee of any police or fire department, on fifteen

these two types of service, the adjustments provided for.in Subsection 1. above shail not apply.

3. The reductions provided for in Subsection 1. above, shall not be appiicable fo pré-rétirement
disability benefits or pre-retirement death benefits. - , o

H. Less than ten years of service adjustment for 415(b) limitations. The maximum retirement
benefits payabie to any member who has completed less than fen years of participation shall be the
amount determined under Subsection D. multiplied by a fraction, the numerator of which is the number
of the member’s years of service and the denominator of which is ten. The reduction provided by this
subsection cannot reduce the maximum benefit below ten percent. The reduction provided for in this
subsection shall not be applicable to pre-retirement disability benefits or pre-retirement death benefits.

the retirement benefit payable with

if the benefits payable, with respect to
benefit pension plans to which the

pplicable limitation year

ned a qualified defined

I.  Ten thousand dollar limit. Notwithstanding the foregoing,
respect to a member shall be deemed not to exceed the 415 limit
such member under this plan and under aif other qualified defined
member's employer contributes, do not exceed ten thousand dollars for the a

and for any prior limitation year and the empioyer has not at any time maintai
contribution plan in which the member participated.

J. Effect of COLA without a fump sum component on 41 5(b) testing. Effective on and after Januéry
1, 2008, for purposes of applying the limits under Section 415(b) of the Internal Revenue Code (the
“limit") to a member with no lump sum benefit, the following shall apply:

1. A member's applicable limit shall be applied to the member's annual benefit in the member's
first iimitation year without regard to any cost of living adjustments under Section 3.44.150;

2. To the extent that the member's annual benefit equals or exceeds the Iimit.'the member shall
no longer be eligibie for cost of living increases until such time as the benefit plus the accumulated ,

increases are less than the limit; and

3. Thereafter, in any subs;equent'limitation year, a member's annual benefit, including any cost
of living increases under Section 3.44.150, shall be tested under the then applicable benefit limit,
including any adjustment to the Section 415(b)(1)(A) of the Internal Revenue Code dollar limit under

Section 415(d) of the Internal Revenue Code, and the regulations thereunder.

K.  Reduction of benefits priority. Reduction of benefits and/or contributions to ali plans, where .
required, shall be accomplished by first reducing the member's benefit under any defined benefit plans in
which the member participated, such reduction to be made first with respect to the plan in which the
member most recently accrued benefits, and thereafter in such priority as shall be determined by the -
plan and the plan administrator of such other plans, and next, by reducing or allocating excess -

; forfeitures for defined contribution plans in which the member participated, such reduction to be made
first with respect to the plan in which the member most recently accrued benefits and thereafter in such .
priority as shall be established by the pfan and the plan administrator for such other plans provided,
however, that necessary reductions may be made in a different manner and priority pursuant to the
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agreement of the plan and the plan administrator of all other plans covering such member.

L. Notwithstanding Subsections A. and B. above, in the event Section 415 of the Intemal Revenue

“Code is repealed, amended or qualified, by statute or otherwise, to permit all or any members of this

plan or such members' beneficiaries to receive benefits that are not subject to the limitations set forth in
Section 415, then immediately thereupon such benefil ts shall be paid to such members or thelr _

beneficiaries.

M. Section 41 5(c) limitations on contnbutlons and other additions. After-tax member contributions
or other annual additions with respect to a member may not exceed the lesser of forty thousand dollars
(as adjusted pursuant to Section 415(d) of the Inteérnal Revenue Code) or one hundred percent of the
member's compensation. Annual additions are defined to mean the sum {for any year) of employer
contributions to a defined contribution ptan, member contributions, and forfeitures credited to a
member's individual account. Member contributions are determined without regard to picked-up

employee contributions that are paid to the retlrement system.

"Compensatlon for purposes of thls section, subject to annual limits under Sectlon 401 (a)(17) of
the Intemai Revenue Code shall be as defined under Treasury Regulation Sectlon 1 415(c) ‘

(Ords. 23284, 23316, 28773 28886.)

3.36.735 Compensatlon limitation.

A Notwnthstandmg any other law, except as provided in Subsectlon A3andB. below for any

person who becomes a member of this plan on or after January 1, 1996, the annual compensation taken

into account under this plan shall be subject to the limitation set forth in Sectlon 401(a)(17) of the
internal Revenue Code of 1986, as amended , _

_ 1. Effective with respect to plan years beginning on and after January 1, 1996, and before
. January 1, 2002, the annual compensation of a plan member which exceeds one hundred fi ifty thousand
dollars (as adjusted for cost-of-living increases under Section 401(a)(17XB) of the Internal Revenue
Code), shall be disregarded for purposes of computing employee contribufions to or benefits due from
the retirement plan. Effective only for the 1996 plan year, in determining the compensation of an
employee eligible for consideration under this provision, the rules of Section 414(g)(6) of the Internal
Revenue Code shall apply, except that in applying such rules, the term “family” shall include only the
spouse of the member and any lineal descendants of the employee who have not attained age nineteen

before the close of the year.

2. Effectlve with respect to plan years beginning on and after January 1, 2002, the annual
compensation of a plan member which exceeds two hundred thousand dollars (as adjusted for cost-of-
living-increases in accordance with Section 401 (a)(1 7)(B) of the Interrial Revenue Code) may not be
* taken into account in determmmg benefits or employee ¢ contnbutlons due for any plan year “Annual
compénsation” méans oompensatlon dunng the plan year or such other consecutive twelve-month
period over which compensation is otherwise determinéd under the plan (the determination period). The
cost-of-living adjustment in effect for a calendar year applies to annual compensation for the
determination period that begins with or within such calendar year. [f the detérmination period consists
of fewer than twelve months, the annual compensation limit is an amount’ equal to the otherwise
apphcable annual compensation limit muttiplied by a fraction, the numerator of which | is thé rumber of
months in the short determination pefiod, and the denom;nator of which is twelve. If the compensation
for any prior determination period is taken into account in detemunmg a plan member’s contributions or
benefits for the current plan year, the compensation for such prior determmation penod is subject.to the

apphcable annual compensation fimit in effect for that prior period.

3. Asused in this Paragraph 3., the term “eligible member” means a person who first became a
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member of the retirement pian prior to January 1, 1996. Pursuant to Section 13212(d)(3)(A) of OBRA
‘93, and the regulations issued under that section, eligible members are not subject to the limits of -

Section 401(a)17) of the Internal Revenue Code.

B. In the event Section 401(a)(17) of the Intemal Revenue Code is repealed, amended or qualified,
by statute or otherwise, to relieve ail or any members of this plan described in Subsection A. from the
limitation set forth in.Section 401(a)(17), then, for those members no longer stibject to the limitation, the
annual compensation taken into account under the plan shall be calculated without such limitation.

{(Ords. 25000, 28886.)
'3.36.740 - Service credit eligibility under plan-appro_ved,d'omestic relations orders.

A This section shall apply only 'in a case in which a cdurt has ordered an amount 6r percé,ntaée of
the service credit of a participant to be credited to an alternate payee's separate account pursuanttoa
plan-approved domestic relations order which meets the requirements of Section 3.36.3600 of this

chapter.

B.  Solely for the purpose of meeting the minimum service requirements for a participant's or
eligible survivor's qualification for retirement benefits, monthly allowances, survivors' benefits, medical
benefits and dental benefits under this Plan, the service credit of the participant shall be aggregated with

the service credit awarded the aiternate payee.
participant is eligible to retire in order that an

ayee's separate account under Section
regated with the service credit awarded the -

C. Solely for the purpose of determining whether the
alternate payee may begin distribution from the alternate p
3.36.3630, the service credit of the participant shall be agg
alternate payee. '

- D. For the purposes of this section, the terms "participant" and "alternate payee” shall have the
meanings set forth in Part 17 of this chapter. ' ‘ - -

(Ords. 25989, 27712.)

3.36.745 Benefit clariﬁcations;

A.  The purpose of the plan is to secure contributions for the city and from employees, and to
distribute plan assets only to members, retired members, and their beneficiaries, pursuant to the pian's
plan of benefits and to pay reasonable expenses of administration_.. . .

B. Prior fo the satisfaction of all liabilities with respect to members, former mémbers and their

y be used for, or diverted to, purposes other than

beneficiaries, no part of the plan's assets or income may b i
for the exclusive benefit of members, former members, or their berieficiaries.

- €. Inconformity with Section 410(a)(8) of the- Intemal Revenue Code, forfeitures arising from
termination of employment, death, or for any other reason will hot be applied to increase the benefits any
member, former member, or beneficiary would otherwise have received from the plan at any timé prior to

the termination of the plan.

D.  Upon termination of the plan or upon the complete discontinuance of contributions to the plan,
- the rights of each member, former member and beneficiary to benefits accrued {o the date of such '

termination or disoontinuancq are non-forfeitable,

(Ords. 27768, 28886.)
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3.36.746 Minimum distributions.

Notwithstanding any other provision of this chapter. the distribution of a retirement allowance shall be
subject to a good faith interpretation of the minimum distribution rules of Section 401(a)(9) of the Internal
Revenue Code and the regulations promulgated thereunder, as applicable to a governmental plan within

the meaning of _Seétion 414(d) of the Internal Revenue Code. In addition, payment of a member's
retirement allowance-shall commence-no later than-the later of the following:

- A The April 1 following the end of the calendar year in which the member attains age seventy and

one-half; or

B. TheApril 1 -following the end of the calendar year in which the rﬁember retires. if a member fails
to apply for retirement benefits by the later of either of those dates, the board shall begin distribution of
the monthly benefit in the form provided under the appiicable provision of Part 6 of Chapter 36.

.. C. The member's entire interest must be distributed over the member's life or the lives of the
“member and a designated beneficiary, or over a period not extending beyond the life expectancy of the

member, or of the member and a designated beneficiary.

D. For purposes of this section, the retirement plan pursuant to a qualified domestic refations
order, may establish separate benefits for a member and nonmember.

E. If a member dies after the requiréd distribution of benefits has begun, the remaining portion of
the member's interest must be distributed at least as rapidiy as under the method of distribution before

the member's death. a

F.  Ifa member dies before required distribution of the member's benefits has begun, the member's
entire interest must be distributed within five years of his death, unless it is to be distributed in :

accordance with the following niles:

1. if the member's surviving spouse is the sole designated beneficiary, the member's remaining
interest in the plan is distributed or begins to be distributed by December 31 of the calendar year -
immediately following the calendar year in which the member died or by December 31 of the calendar -
year in which the participant would have attained age seventy and one-half, if later, and if the surviving
spouse dies before the distribution to the surviving spouse begins, this section shall be applied as if the

surviving spouse were the plan member; or

2. {f the member’s surviving spouse is not the sole designated beneficiary, the member's.
remaining interest is to be distributed over the life of the designated beneficiary or over a period not
extending beyond the life expectancy of the designated beneficiary; and such distfibution begins no later
than December 31 of the calendar year immediately following the calendar year of the member's death.

G. The amount of an annuity paid to a member's beneficiary may not exceed the maximum
determined under the incidental death benefit requirement of Section 401(a)(9)(G) of the Internal
Revenue Code, and the minimum distribution incidental benefit rule under Treasury Regulation Section

1.401(a)(9)-6, Q&A-2.

- H.  The death and disability benefits provided by the retirement system are fimited by the incidental
| benefit requirement set forth in Section 401(a)(9)(G) of the Internal Revenue Code and Treasury

Regulation Section 1.401-1(b)(1Xi) or any successor regulation thereto. These incidental death and

disability benefits include any lump sum death benefits and any disability benefits. As a result, the total

death or disability benefits payable may not exceed twenty-five percent of the cost for all of the

members’ benefits received from the retirement plan.
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l.  Notwithstanding the other provisions of this rule or the provisions of the treasury regulations,
benefit options may continue so long as the option satisfies Section 401(a)(9) of the Internal Revenue

Code based on a reasonable and good faith interpretation of that section.

(Ords. 27768, 28886.)

3.36.747 .. Vesting.

percent vested in his or her service retirement benefit upon

“AA mermbeér shall bé one hundred
t benefit under the applicable provisions of the retirement

attaining eligibility for a service retiremen
system. '

B. A plan member shall be one hundred percent vested in his or her éccur'nulated contributions ét
all times. ' -

C. An affected plan'mem,ber shall be one hundred percent vésted in his or her accrued benefit, to
the extent then funded, in the event the retirement system is terminated in whole or in part or
contributions are completely discontinued. ' :

- D.  For the purpose of this Section 3.36.747 “vested” shall mean thé‘nonforfeitabie right to the

- benefit the member has accrued.

E. Nothing contained in this Section 3.36.747 shall be construed or interpreted to limit modification
of benefits, to the extent that such modification is otherwise allowed under federal and state law. ‘

(Ord. 28886.)

' Part 6 :
RETIREMENT FOR SERVICE

Secﬁons:

3.36.750  Voluntary retirement for service.

3.36.760  Service retirement for members by reason of contract with county of
Santa Clara Central Fire Protection District. -

3.36.770  Involuntary retirement for seNice - Discretion of board.
3.36.780  Compulsory retirement for service at age seventy.
'3.36.790  Service retirement allowance - Retirement prior to August 1, 1968.

3.36.800 Service retirement allowance - "Re,tirément on or after August 1, 1968,
or on or after January 1, 1970, at age fifty-five or more, but prior to February 4,
1996. s ' |

3.36.805 Service retirement allowance - Retifément on or after February 4,
1996, but prior to February 4, 2000. . : : :

3.36.807 Service retirement allowance - Retirement on or after February'4.

-l s 1w

httne/foaninea amlosrnl anvs fnlanaeiaén /oot Anmband P —



‘Page 320 of 436

2000.

3.36.808 Service retirement allowance for members employed in fire
department - Retirement on or.after February 4, 2000. '

3.36.809 Service Retirement Allowance for Members Employed in Police
Department - Retirement on or after February 4, 2000. :

3.36.810  Service retirement allowance - Retirement on or after August 1, 1968,
.at age fifty to fifty-five.

3.36.820 Eligibility conditions.

3.36.830 Termination of service retirement benefits for treason or conviction of
felony. ' ' » ‘ '

3.36.750 Voluntary retirement for service.

A.  Prior to August.1, 1968, a member shall be retired for service, upon his written application to the
retirement board, if he has attained fifty-five years of age and is entitled to be credited with twenty or

more years of service.

B.  On orafter August 1, 1968, subject to the provisions of this chapter, a member shall be refired .
for service, upon his written application to the retirement board, if he has attained fifty years of age and
is entitled to be credited with twenty or more years of service, or if he is entitied to be credited with thirty
or more years of service regardiess of whether he has attained fifty years of age. ' :

(Prior code § 2903.175; Ord. 21686.)

3.36.760 Service retirément for members by reason of contract with county of Santa

Clara Central Fire Protection District.

Notwithstanding any other provisions of this chapter and Chapters 3.20 through 3.32, 3.40 and 3.44,
any person who does not qualify for service retirement under any other provisions of this chapter and
Chapters 3.20 through 3.32, 3.40 and 3.44 and becomes a member of this system pursuant to an
"Agreement Between the City of San José and the Santa Clara County Central Fire Protection District
Providing for the Furnishing by City of Certain Fire Services Within a Portion of the Service Area of said
District," dated August 16, 1977, shall be retired for service, upon his written application to the retirement
board, if he has attained fifty-five years of age, and shall be paid from the retirement fund a monthly
allowance equal to 2.5 percent of his final compensation for each fulf year of service; provided, however,
that in no event shall his monthly allowance exceed a maximum of seventy-five percent of his final .
compensation. in.computing the amount of allowance payable, pro rata credit shall be given for a portion
of a full year. If the said person qualifies for service retirement or is eligible for retirement benefits under
any.other provision of this chapter and Chapters 3.20 through 3.32, 3.40 and 3.44, he or his -
beneficiaries may avail themselves of such other provisions at their option in place of the benefits herein
provided by this section and Sections 3.36,1260, 3.36.1350, 3.36.1360 and 3.44.140; provided, that if
said person is credited with less than twenty years of service at the time he wishes to retire for service or
. atthe time his beneficiaries are eligible for benefits, said person must retire under this section and
" receive benefits pursuant to Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140.

(Prior code § 2003.175(a); Ord. 19123)
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3.36.770 Involuntary retirement for service - Discretioﬁ of board.

Subject to the provisions of this chapter, the retitement board, on its own motion, by a vote of not less
than four-fifths of the total authorized membership of the board, may retire a member for service,
notwithstanding the fact that such member may not have requested or consented to or is opposed to
such retirement, if such member has attained fifty-five years of age and is entitled to be credited with
twenty or more years of service, or if such member is entitled to be credite
service regardless of whether he has attained fifty-five years of age.©

(Prior code § 2903.176; Ord. 21686.)

3.36.780 Compulsory retirement for service at age seventy.

~A.  Subject to the provisions of this Chapter 3.36, a member shall and must be retired for service
upon attaining the age of seventy years regardless of the number of years of service for which such
member is entitied to credit. Each such retifement shall be effective as of the date such member attains -

the age of seventy years.

B. Nothing hereinabove contained in this section shall be deemed to deprive a member of such
right, if any, as he may have to retire at age seventy for disability under and pursuant to the provisions of
the following Part 7 of this chapter if he qualifies and is eligible for disability retirement under the
provisions of said Part 7; provided, however, that if he retires pursuant to the provisions of Part 7, he
shall be entitied only to such retirement benefits as are provided by the provisions of said Part 7, and
shall not be entitled to any benefits whatsoever under the provisions of this section of this Part 6, .

(Prior code § 2903.17?;: Ord. 21732.)
3.36.790 Service retirement allowance - Retirement'-prior to August 1, 1968.

Subject to the provisions of this Chapter 3.36, if a member retired for serviée prior to August 1, 1968,
pursuant to the provisions of Sections 3.36.750, 3.36.770 or 3.36.780, he shall be paid from and after
the date of his retirement and during the remainder of his lifetime, from the retirement fund, a monthly

service retirement allowance equal to fifty percent of his final compensation,

(Prior code § 2903.178.)

3.36.800 Service retirement allowén'ce - Retirement on or after August 1, 1968, or on or
after January 1, 1970, at age fifty-five or more, but prior to February 4, 1996.

A.  Subject to the provisions of this Chapter 3.36, if a member retired for service on or after August
1, 1968, but before January 1, 1970, pursuant to the provisions of Section 3.36.750, 3.36.770 or
3.36.780, and if in addition such member had attainéd the age of fifty-five years as of the date of
commencémenit of retirement, then he or she shall be paid from the refirement fund, from and after the
er lifetime, a monthly service retirement allowance

date of retirement and during the remainder of his or h

equal to fifty percent of his or her final compensation plus one and two-thirds percent of his or her final
compensation for each full year of service in excess of the first twenty years of service for which the
member is entitled to credit; provided, however, that in no event shall the monthly service retirement

allowance exceed a maximum of sixty-six and two-thirds percent of the member's final compensation. In
ice in excess of the first twenty years, pro rata credit

shall be given for a fraction of a full year.
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B. Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after January 1, 1970, but before February 4, 1996, pursuant to the provisions of Section 3.36.750, '
3.36.770 or 3.36.780, and if, in addition, the member attained or shall have attained the age of fifty-five |
years as of the date of commencement of retirement, or if the member had been entitled to thirty years
of service regardless of whether the member had attained the age of fifty-five years, then he or she shall
be paid from the retirement fund the followmg monthly service retirement alIOwanoe :

1. From and after the date of retirement to September 1, 1970, the monthly service retirement

allowance shall be equal to fifty percent of his or her final compensation plus one and two-thirds percent -
of his or her final compensation for each full year of service in excess of the first twenty years of service
for which the member is entitled to credit; provided, however, that in no event shali the monthly service
retirement allowance during such period exceed a maximum of sixty-six and two-thirds percent of the

member‘s final compensation; and

- 2. During the remamder of his or her lifetime from and after September 1, 1970, the monthly
service refirement alflowance shall equal fifty percent of his or her final eompensai:on plus two and one-
half percent of his or her final compensation for each full year of service in excess of the first twenty
years of service for which the member is entitled to credit; provided, however, that in no event shail the
monthly service retirement allowance during said period exceed a maximum of seventy-five percent of

the member's final compensation.
' C. Forthe purposes of thlS Section 3.36.800, "service” means service performed for the city and

for winch the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benef‘ ts pursuant to

Section 3. 36 3030.

D. Incomputing the amount of allowance payable for service in excess of the first twenty years ‘
pro rata credit shall be given for a fraction of a full year. :

(Prior code § 2903.179; Ords. 21686. 25614.)

3.36.805 Service retirement aIIowance Retlrement on or after February 4, 1996, but
prior to February 4, 2000.

A Subject to the provisions of this Chapter 3.36, if 2 member retired or retires for service on or
after February 4, 1996, but prior to February 4, 2000, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3. 36 780, then he or she shall be pald from the retirement fund a monthly service retirement
allowance equal to two and one-half percent of his or her final compensation for each of the first twenty
years of service plus three percent of his or her final compensation for each full year of service in excess
of the first twenty years of servige; pravided, however, that in no event shall the monthly service
retirement allowance exceed a maximum of eighty percent of the member's final compensation.

B. Forthe purposes of this Section 3.36.805, servuce“ means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service” shall not include
service as an officer or emplbyee of a reciprocal agency which i is used to qualify for benefits pursuant to

Section 3.36.3020,

C. in computmg the amount of allowanoe payable for service in excess of the first twenty years.
pro rata credit shall be given for a fraction of a full year.

(.Ords. 25614, 26229.)

3.36.807 Service retirement allowance - Retirement on or after February 4, 2000.
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if a member retired or retires for service on or

" A. Subject to the provisions of this Chapte'r'3.36, .
ection 3.36.750, 3.36.770 or 3.36.780, then he or

after February 4, 2000, pursuant to the provisions of S
she shall be paid from the retirement fund a monthly service retirement allowance equal to two and one-

half percent of his or her final compensation for each.of the first twenty years of service plus three
percent of his or her final compensation for each of the next five fuil years of setvice plus four percent of
his or her final compensation for each full year of service in excess of the first twenty-five years of
service; provided, however, that in no event shall the monthly service retirement allowance exceed a
maximum of eighty-five percent of the membeér's final compensation. '

. B. For the purposes of this Section 3.36.807, "service” means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

C. - In computing the amount of ailowance payable for servi
pro rata credit shall be given for a fraction of a full year.

ce in excess of the first twenty years,

(Ord. 26229.)
3.36.808 Service retirement allowance for members employed inrﬁre department -

Retirement on or after February 4, 2000. '

A.  Subject to the provisions of this Chapter 3.36, if a member employed in the fire department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2008, pursuant to the
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
fund a monthly service retirement allowance calculated in accordance with Section 3.36.807. .

if a member employed in the fire department

B. Subject to the provisions of this Chapter 3.36,
rsuant to the provisions of Section 3.36.750,

retired or retires for service on or after July 1, 2008, pu
3.36.770 or 3.36.780, then:

' 1. If the person was credited with less than twenty (20) years of service crédit,at the time of
retirement, he or she shall be paid from the retirement fund a monthiy service retirement allowance
equal to two and one-half (2 1/2) percent of his or her final compensation for each year of service credit.

~ 2. Ifthe person was credited with twenty (20) or more years of service credit at the time of
retirement, he or she shall be paid from the retirement fund a monthly service retirement allowance

equal to three (3) percent of his or her final compensation for each year of service credit; provided,

however, that in nc event shail the monthly service retirement allowance exceed & maximum of riinety -

(90) percent of the member’s final compensation.
C. For the purposes of this Section 3.36.809, “service” means service performed for the city aﬁd

- for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a_reciprocai agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

~ D.  In computing the amount of the allowance payable for service in exce
years, pro rata credit shall be given for a fraction of a full year.

ss of the first twenpy (20}

- (Ord. 28300.)

3;36.809 Service Retirement Allowance for Members Employed in Police Department -

Retirement on or after February 4, 2000,
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A. Subject to the provisions of this Chapter 3.36, if a member employed in the police department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2006, pursuant fo the
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
fund a monthly service retirement allowance calculated in accordance with Section 3.36.807. :

- B. Subjecttothe provis:'_i,gi]s of this, Chag;ér 3.36, ifa rﬁemper employed in the police department
retired or retires for service on or after July 1, 2008, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be paid from the retifement fund a monthly service retirement

allowance equal to iwo and one-half (2 1/2) percent of his or her final compensation for each of the first
twenty (20) years of service plus four (4)pércent of his or her final compensation for each full year of
service in excess of the first twenty (20) years of service; provided, however, that in no event shall the
monthly service retirement allowance exceed a maximum of ninety (90) percent of the member's final

compensation.
-C. Forthe purposeé of this Section 3.36.809, "service” means service performed for the city and

for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

D. ' In computing the amount of allowance payable for service in excess of the first twenty (20)
years, pro rata credit shall be given for a fraction of a full year. '

(Ord. 27721.)

3.36.810  Service retirement aliowance - Retirement on or after August 1, 1968; ai age

fifty to fifty-five,

A. Ifa member retires or is retired for service on or after August 1, 1968, and such member has
attained fifty years of age but has not attained fifty-five years of age as of the date of commencement of
his or her retirement, then he or she shall be paid as a monthly service retirement allowance from the
retirement fund, from and after the date of his or her retirement and during the remainder of his or her
lifetime, a reduced monthly allowance, as calculated pursuant to subsection B. of this section, whenever

such member meets either of the following conditions:

The member retired on or after August 1, 1968, but prior to July 5, 1992, and as of the date

1.
nty or more

of commencement of his or her retirement such member is entitled to be credited with twe
years of service but less than thirty years of service; or ‘

Thie member retired bn or after July 5, 1992, and as of the date of commencement of his or

2.
y or more years of service but less than

her retirement such member is entitled to be credited with twent
twenty-five years of service.

. B. The reduced monthly service retirement allowance for a member described in subsection A. of
this section shall be calculated and determined as follows: : ' ‘

1. First, there shall be determined the monthly retirement allowance to which the member would
be entitled if he or she were to continue his or her employment and defer retirement unti! He or she
attained the age of fifty-five years, assuming for such purpose that such member's final compensation

upon retirement at age fifty-five were the same as his or her compensation at the time of his or her
1 actual early retirement. The result is hereinafter referred to as the member's "unreduced allowance."

2. Second, there shall be determined, as of the date of the member's early retire-ment. the
amount of such member's unreduced allowance, assuming that notwithstanding his or her early
retirement such member does not become entitled to commence drawing his or her allowance unfil he or
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she attains the age of fiftyfﬁvé years. Such amount shall be deemed to be equal to that proportion of the
member's unreduced allowance which the amount of service for which he or she is entitled to credit at

the time of his or her early retirement bears to the amount of service for which he or she would be
entitled to credit if he or she were to continue his or her employment and defer retirement until he or she
attained the age of fifty-five years. The result is hereinafter referred to as the member's "partially

reduced allowance." '

said member's partially reduced allowance shall be further reduced by that amdﬁnt

3. Finally,
which the value of such partially reduced allowance as deferred to age fifty-five will-purchase-at-the
retirement allowance which the

actual age of retirement. The result is the reduced monthly service
member is entitled to receive from and after the date of his or her early retirement.

C.  Also, if a member retires or is retired for service before attaining the age of fifty-five yéars. any
* and all death, survivorship and other allowances, benefits or payments to which a person, persons or
estate may become entitled, after such member's death, under the provisions of Part 8 of this chapter

shall be reduced as provided in Section 3.36.1340 of Part 8.

D. Notwithstanding the foregoing provisions regarding reduced monthly service allowanbes, any
member who retires or is retired for service on or after August 1, 1968, and who is entitled to be credited
with thirty years or more of service shall not be subject o the provisions regarding reduced monthly

service allowances regardiess of age.

E. Notwithstanding the foregoing provisions regarding reduced monthly service allowances, any
member who retires or is retired for service on or after July 5, 1992, and at the time of retirement has
attained fifty years of age but has not attained fifty-five years and is entitled to be credited for twenty-five
or more years of service but less than thirty years of service, shall not be subject to the provisions

regarding reduced monthly service allowances.

(Prior code § 2903.180; Ords. 21686, 24092.)

3.36.820 Eligibility conditions.

No person shall be retired for service unless he is eiigib!e therefor under an& pursuant to the above

sections of this Part 6.

(Prior code § 2903.181.)

3.36.830 Termination of service retirement beneﬁts for treason or conviction of felony.

Any and all service retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony. Such cancellation and termination shall niot affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable. At any time
after cancellation and termination of retirement allowances pursuant to this section, the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person all or any portion of the retirement allowance which would have been payable to the convicted
person, for such periods and subject to such conditions. as the board in its sole diséretion imposes and
subject to the further right and power of the board to cancel such payments to the spouse and/or minor
children at any time, in its sole discretion, with or without notice. Such payment to the spouse or minor
, chiidren shall not be made until and unless application therefor shall have been made and the board
* shall have determined that the allowance or a portion thereof is required to provide the spouse or minor

children with necessaries of life.
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(Prior code § 2903.182; Ord. 23807.)

" Sections:

- Part?7
RETIREMENT FOR DISABILITY

3.36. 900 Déf‘ﬁ'tlons

3. 36 920 Situations where member is not entitled to dlsablllty retlrement or
disability retirement allowance. _ |

3.36.930 Member not to receive both service retlrement and disability
retirement benefits. .

3.36,940  Disability rétirement - On board's motion.
3.36.950 Disability retirement - By request or application.
3.36.960 Medical examinations.

3.36.970 Dlsablhty ret:rement Eligibility.

3.36.980 Determination as to whether disability is serwce—connected
3.36.990 Retirement for nonservice-connected disability.

3.36.995  Nonservice-connected disability benefits.

3.36.1000 | Retirement for service-connected disebili_ty.

3.36.1020 Serviee-connected disabih'ty benefits. |

3.36.1030  No deduction after January 1, 1964, of amount of workmen S
compensation benefits. .

3.36.1035 Reports of earnings from outside occupation.

3.36.1040 Deductions of'recipient's_ earnings from outside occupation,

3.36.1050 - 3.36.1070 Reserved.

3.36.1080 Medica! examin'atien of recipients - Allowance cancellation -
conditions. - .

3.36.1090 Reinstatement to duty.
3.36.1100 Ref_usal to accept reinstatement.

3.36.1120  Failure or refusal to submit to medical examination, -
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3.36.1130 Payment of disability allowances fo constitute return and withdrawal
of contributions. '

3.36.1140 Failure to reinstate récipient ofa disabiiity allowance to duty on

cessation of disability. -~ |

3‘;3':6.1 150 ~ Termination of disability retirement benefits for treason or conviction -
of felony. S .

3.36.900 Definitions.

As used in this chapter:

A. ‘"Disability,” “incapacity for the performance of duty," and “incapacitated for the performance of
duty,” as a basis for retirement, means disability of a member, short of death, of permanent or extended
and uncertain duration, occurring while such member is a member of this system, as a result of injury or
disease, which renders a person physically or mentally incapable of assuming the responsibilities and -
performing the duties of the positiori then heid by him and of any other position in the same classification
of positions to which the city may offer to transfer him, as determined by the retirement board, on the
basis of competent medical opinion. It does not mean or include mere inability to assume said

responsibilities or perform said duties. :

. B. 1. "Disability," "incapacity for the performing of duty," and "incapacitated for the performance
of duty,” as a basis for retirement, also means disability of a member, short of death, of permanent or
extended and uncertain duration, occurring while such member is a member of this system, not as a
result of injury or disease, which renders a person mentally incapable of assuming the responsibilities
and performing the duties of the position then held by him and of any other person in the same
classification of positions to which the city may offer to transfer him, as determined by the retirement
board on the basis of competent medical opinion. it does not mean or include mere inability to assume
said responsibilities or perform said duties; provided, however, that notwithstanding any other provisions
of this Chapter 3.36, including Sections 3.36.990, 3.36.1000 and 3.36.1010, no member shall be
deemed disabled or incapacitated within the meaning of this section unless at the time such'disability

- occurs he shall be entitled to credit for at least ten years of service in this system. .

2. The provisions of this section shall be deemed to cover any member of this system whose
disability or incapacity for the performance of duty occurred on or after the first day of April, 1968;
provided that no benefits shall be payable hereunder for an
disability retirement or prior fo the date upon which the retirement board makes a motion pursuant to
Section 3.36.940. If any person whose disability or incapacity for the performance of duty, as said terms
are defined in this section, occurred on or after the first day of April, 1968, files or has filed an application

for disability retirement prior to the effective date of this section, the retirement board may, subject to

other provisions of this chapter, grant a disability retirement allowance commencing on the date of the

filing of such application with the retirement board.
C. "Nonservice-connected disability” means disabiiity of a member other than a "service-connected
disability." ' | A A B

'D. "Service-connected disability" means disability of a member as a result of injury or disease
arising out of and in the course of such member’s employment with the city. ‘
) : .
(Prior code §§ 2903.200, 2803.200a, 2903.201, 2903.202.)

1 3.36.920 Situations where member is not entitled to disability retireme-nt or disability

P T L T, T T . T e

y period prior to the filing of an application for -
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retirement allowance.

A. Anything elsewhere in this chapter to the contrary notwithstanding, no personlshal’l be entitied {o
any disability retirement or to any disability retirement allowance under the provisions of this chapter in

any of the foliowing situations:

1. Where the person's -disability occurred before he or she became a member of this retirement

2. Where the person’s disability occurs after he or she ceases to be a member of this retirement
system or after he or she ceases to be an employee of the city; or : '

3. Where the person's disability occurs while he or she is on Ieéve of absence from city
employment for any purpose, except as provided in subsections B. and C. of this Section 3.36.920.

4.  Where the person separated from city service on or after February 4, 2000, the person files
an application for disability retirement on or after September 1, 2002, and the person has been
separated from city service for more than one year as of the date the person's application for disability
retirement is filed with the secretary to the board, except in the case where the person demonstrates by .

-a preponderance of the evidence that the disability is due to diseases and/or conditions caused by
exposure to workplace factors and/or conditions that at the time of separation from city service had no

previous medical basis to be considered harmful.

B. In the case of 2 member who otherwise satisfies the requirements of this chapter for a
nonservice-connected disability retirement, subsection A. of this Section 3.36.920 shall not apply and the
board may grant a nonservice-connected disability retirement if the member's disability occurs while :
such person is on leave of absence for the purpose of engaging in military or naval duty for the United
States of America in time of war or national emergency as proclaimed by the president or congress. The
monthly retirement allowance for such nonservice-connected disability shall be reduced by the amounts'
received by the member pursuant to the United States Social Security Act or pursuant to any other
federat disability benefits program where such amounts'are paid to the member because of disability

incurred while on leave of absence to engage in military or naval duty.
C. The ‘provisions' of this section shall not apply where the person's disability occurs while such
person is on leave of absence with full city compensation and pay.

(Prior code § 2903.225; Ords. 24081, 26633.)

'3.36.930 Member not to receive both service retirement and disability retirement
benefits. L = - | IR

Notwithstanding anything contained in.this chapter to the contrary, no member who is retired for
service pursuant to the provisions of Part 6 of this chapter shall be eligible for or be entitled o retirement
for any disability or for or to any benefits or allowances pursuant to the provisions of this Part 7 while he
is so retired for service. Any and all disability retirement allowances otherwise payable to a person shall

cease and terminate upon such person being retired for service. '
(Prior code § 2903.217.)

3.36.940 Disability retirement - On board's motion,

A member who is eligible to retire for disability may be retired for disability', pursuant to and subject io
the provisions of this chapter, on the retirement board’s own motion, without a request or application
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‘ therefor being made by the member or any other person.
| (Prior code § 2903.203.) |

3.36.950 Disability retirement - By request or application.

A member who is eligible fo retire for disability shall be retired for disability, pursuant to and subject to
m_pmyjsion‘s____of ﬂ'uschapter' ..... by the retirement boardupenapphcatton bemgmade thera'far"by_'any"pf ......... e .

the following persons: - :

A. . The city manager,
'B. The héad of the of_ﬁce or department in which the member is.or was last employed; -

~ C. ' The member, or any authorized' person on his behalf.
(Prior code § 2903.204.)

3.36.960 Medical examinations.

A.  The retirement board on its own mofion at any time may, and upon receipt of an application for
disability retirement shall, order a medical examination of a member to determine whether the member is
disabled or incapacitated for the performance of duty, and to determine whether such disability or
incapacity for performance of duty is a service-connected or nonservice-connected. disability in those
situations where the member's eligibility for disability retirement, or the amount of disability retirement
aflowance to which he or she may be entitled, is dependent upon such determination. Such medical
examination shall be made by one or more physicians or surgeons appointed by the board.

B. In addition, the member may submit a medical report from his or her own physician or surgeon.
Where application for disability retirement is made by the member or on his or her behalf, a medical
report by the member's private physician or surgeon shall be submitted with the application unless
otherwise authorized by the board. The board may require additiona! medical examinations, or procure
or require additional or other evidence before retiring a person for disability. -

(Prior code § 2903.205; Ords. 19282, 26801.)

3.36.970  Disability retirement - Eligibiiity.

~ If the medical reports and other available evidence and information show to thé satisfaction ‘ofl the
retirement board that the member is incapacitated for the performance of his duty, and if such member is
otherwise eligible to retire for disability pursuant to the provisions of this chapter, the board shall

forthwith retire him for disability.
 (Prior code § 2903.206.)
3.36.980 ' Determination as to whether disability is service-connected.

. If the medical examination and other available evidence and information show to the satisfaction of
* the retirement board that the disability is service-connected, it shall so find and declare. If the medical
examination and other avaitable information shows to the satisfaction of the board that the disability is
nonservice-connected, it shall so find and deciare. Such finding and declaration shall govern in
- determining whether a disability is service-connected or nonservice-connected.

| TP & P ) - 4 4 1
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(Prior code § 2803.207.)

3.36.990 Retirement for nonservice-connected disability.

A Subject to other provisions of this chapter, any member who is entitled to credit for two or more
years of service and who, during his or her membership in this system, is disabled and incapacitated for
the performance of duty as a result of a nonservice-conniected disability, may ba retired by the

retirement board pursuant to the provisions of this section for nonservice-connected disability, and shall
be so retired at such member's request, regardiess of such member’s age. .

B. No member disabled or incapacitated for the performance of.duty as a result of a nonservice-.
connected disability shall be entitled to any disability allowance or other benefits under the provisions of.
this refirement system if at the time such disability occurred the member was entitled to credit for less

than two full years of service.

(Prior code §2903.211; Ord. 26901.)

3.36.995 Nonservice-connected disability benefits.

A. Subject to the provisions of this chapter, a person who is retired for nonéervice-connectedl
disability, pursuant to Section 3.36.990, shall be paid from the retirement fund while the member is
incapagitated for the performance of duty as a result of the nonservice-connected disability, a monthly

allowance calculated in accordance with this section.

B. A memberwho is entitled to credit for at least two (2) but less than twenty (20) years of service '
at the time the nonservice-connected disability occurs shall receive a monthiy allowance equal to thirty-
two (32) percent of the member's final compensation, plus one (1) percent of said final compensation for
each full year of service for which the member is entitled to credit in excess of the first two (2) years of
service; provided, however, that in no event shall the total monthly allowance exceed fifty (50) percent of

the member's final compensation.

C. A memberwho is entitled to credit for twenty (20) or more years of service at the time the

‘nonservice-connected disability occurs shall receive a monthly allowance as follows:

1. !f such member's nonservice-connected disability retirement occurred prior to January 1,
1970, the monthly allowance shall be equal to fifty (50) percent of such member's final compensation.

2.  If such member's nonservice-connected disability retirement occurred on or after January 1, |
1970, but prior to February 4, 1996, the monthly allowance shall be: oo ,

‘ From and after the date of such member's retirement to Septémber 1, 1970, the monthly
allowance shall be équal to fifty (50) percent 6f such member's final compensation plus one and two-
thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first twenty
{20) years of service for which such member is entitled to credit; provided, however, that in no event
shall the total monthly disability retirement allowance during said period of time exceed a maximum of
sixty-six and two-thirds (66 2/3) percent of such member's final compensation; and -

b. From and after September 1, 1970, while so retired for disability, the monthly alldwance

shall be equal to fifty (50) percent of such member's final compensation:plus two and one-half (2 1/2)
ty (20) years of

service for which such member is entitled to credit; provided, however, that in no event shall the total
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member's final compensation. :
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3.  If such member's nonservice-connected disability retirement occurred or occurs on or after
February 4, 1996, but prior to February 4, 2000, the monthly allowance shall be equal to fifty (50)-
percent of such member's final compensation, plus three (3) percent of said final compensation for each
full year of service in excess of the first twenty (20) years of service for which such member is entitled to

credit; provided, however: ‘

- . a. Innocevent shail_the total monthly disabiiity retirement allowance exceed a maximum of
eighty (80) percent of such member’s final compensation. '

: This paragraph C.3. shall not apply in the case where the member was retired for service
prior to February 4, 1996, was not reemployed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

C.1. or C.2., above, as applicable. .

. 4. Except as provided in paragraph 5. or paragraph 6. below, if such member's nonservice-
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance
shall be equal to fifty (50) percent of such member’s final compensation for up to the first tWenty (20)
years of service, plus three (3) percent of said final compensation for each of the next five (5) full years
of service in excess of twenty (20) years, plus four (4) percent of his or her final compensation for each
full year of service in excess of the first twenty-five (25) years of service; provided, however:

b.

' a. rino event shall the total monthly disability retirement allowance exceed a maximum of
eighty-five (85) percent of such member's final compensation. - :

b. This paragraph C.4. shall not apply in the case where the member was>retired for service

prior to February 4, 2000, was not reemployed by the city for any period on or. after February 4, 2000,

and the disability retirement is a result of a change in retirement status from service to disability. Under

such circumstances, the disability retirement aliowance shall be calculated in accordance with paragraph

C.1., C.2. or C.3. above, as applicable.

5. With respect to those members of the plan who are employed in the police department:

a. If such member's nonservice-connected disability retirement occurred or occurs on or
after February 4, 2000, but prior to July 1, 20086, the monthly allowance shall be calculated in '

accordance with paragraph C.4 above. :

b. If such member's nonservice-connected disability retirement océurréd Or oceurs on or
after July 1, 2006, the monthly allowance shall be equal to two and one-haif (2 1/2) percent of his or her

final compensation for each of the first twenty (20) years of service plus four (4) percent of his or her

final compensation for each full year of service in excess of the first twenty (20) years of service;
provided, however, that in no event shall the monthly service retirement allowance exceed a maximum

~of ninety (90) percent of the member’s final compensation.

' c. This paragraph C.5. shall not apply in the case where the member was retired for service
prior to July 1, 2006, was not reemployed by the city for any-period on or after July 1, 2006, and the

disability retirement is a result of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph C.1., -

C.2., C.3. or C.4 above, as applicable.
6. With respect to those members of the plan who are employéd in the fire department:

a. If such member's nonservice-connected disability retirement occ_urred‘ 6r occurs on or
after February 4, 2000, but prior to July 1, 2008, the monthly allowance shall be calculated in

-l e P A o
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accordance with paragréph C.4 above.

b. " If such member's nonservice-connected disability retirement occurred or occurs on or

after July 1, 2008: '

i.  Ifthe member was credited with less than twenty (20) years of service credit on the
date of retirement, the monthly allowance shall be calculated in accordance with paragraph C.4. above.

ii. If the member was credited with twenty {(20) or more years of service credit on the date
of retirement, the monthly allowance shall be equal to three (3) percent of his or. her final compensation
for each year of service credit; provided, however, that in no event shall the monthly service retirement
allowance exceed a maximum of ninety (90) percent of the member's final compensation. ,

c.  This paragraph C.6. shall not apply in the case where the member was retired for service

prior to July 1, 2008, was not reemployed by the city for any period on.or after July 1, 2008, and the
disability retirement is a result of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph C.1.,

C.2., C.3. or C.4 above, as applicable.

D. Forthe purposes of this Section 3.36.995, "service" means service performed for the city, and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020. ‘

E. Notwithstanding any other provision of this section, in computing the amount of allowance
payable under this section for service in excess of the first twenty (20) years, pro rata credit shall be

given for a fraction of a full year. :

(Ords. 26901, 27721, 28300.)

3.36.1000 Retirement for 'sérvice-connected disability.

- Subject to other provisions of this chapter, any member who, during his or her membership, is
disabled and incapacitated for the performance of duty as a result of a service-connected disability may
be retired by the retirement board pursuant to the provisions of this section for service-connected
disability, regardless of such member's age and regardless of such member's number of years of service

credit. '

(Prior-code § 2903.209; Ord. 26901.)
3.36.1020- Service-connected disability benefits.

A. Any member retired for service-connected disability pursuant to the provisions of Section
3.36.1000 shall thereafter be paid from the retiremént fund, while incapacitated for the performance of
duty as a result of such disability, subject to all other provisions of this chapter, a monthly disability
retiremerit allowance in the following amount: : '

1. If such member's service-connected disability retirement occurred prior to January 1, 1970,
i the monthly allowance shall be equal to fifty (50) percent of such member's final compensation.

2. Iif such member's service-connected disability retirement occurred on or after January 1.
1970, but prior to February 4, 1996, the monthiy disability retirement allowance shall be as follows: _
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-From and after the date of such member's retirement prior to September 1, 1970, the
(50) percent of such member's final compensation plus one and
two-thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first
twenty (20) years of service for which such member is entitled to credit; provided, however, that in no
event shall the total monthly disability retirement allowance during said period of time exceed a
maximum of sixty-six and two-thirds (66 2/3) percent of such member’s final compensation; and

' oa.
monthly allowance shall be equal to fifty.

'b. From énd _'after'September 1, 1970, while so rétired for disability, the monthly allowance

S shall be eq-e-:al---te--ﬁﬂy----(w}-pereent---of stch-member's finai"'compensatiori""bmé two and onie-half (2 1 12
percent of said final compensation for each full year of service in excess of the first twenty (20) years of

service for which such member is entitled to credit; provided, however, that in no event shall the total
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member’s final compensation, |

3. If such member's service-connected disability retirement occurred or occurs on or after .
‘February 4, 1998, but prior to February 4, 2000, the monthly allowance shall be equal to fifty (50)
percent of such member’s final compensation plus three (3) percent of said final compensation for each
full year of service in excess of twenty (20) years of service for which such member is entitled to credit;

provided, however: ’

a. Inno event shall the total month!y disability retirement ailowance exceed a maximum of
eighty (80) percent of such member's final compensation. ' ,

b.  This paragraph A.3. shail not apply in the case where the member was retired for service
prior to February 4, 1996, was not reempioyed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

i ' AM1.orA.2., above, as applicable.

Except as provided in péfagraph S. or paragraph 6. below, if such member's service-

4.
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance -
on, plus three (3) percent of said

shall be equal to fifty (50) percent of such member's final compensati _
final compensation for each year of the first five (5) full years of service in excess of twenty (20) years,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty-five

(25) years of service; provided, however:

a.  Inno eventshall the total monthly disability retirement allowance exceed a maximum of

eighty-five (85) percent of such member's final compensation. _

This paragraph A.4. shall not abply in the case where the member was retired for service

b.
the city for any period on or after February 4, 2000,

prior to February 4, 2000, was not reemployed by
ge in retirement status from service to disability. Under

and the disability retirement is a result of a chan
such circumstances, the disability retirement ailowance shall be calculated in accordance with paragraph

A.1., A.2. or A.3. above, as applicable.
5. With respect to those members of the plan who are employed in the police department: -
a. If such member's service-connected disability retirement occurred or oceurs on or after
February 4, 2000, but prior to July 1, 2006, the monthly afllowance shall be calculated i accordance with
paragraph A.4 above. : - . :

b.  If such member’s service-connected disability retirement occurred or occurs on or after

July 1, 2006, the monthly allowance shall be equal to fifty (50) percent of his or her final compensation,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty (20)
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years; provided, however, that in no event shall the monthly aflowance exceed a maximum of nmety (90}
- percent of the member’s final oompensatlon 7

c. Thls paragraph A.5. shall not apply in the case where the member was retired for service
prior to July 1, 2006, was not reemployed by the city for any period on or after July 1, 2006, and the
disability retirement is a result of a change in retirement status from service to dlsablllty Under such
circumstances, the disability retirement aliowance shall be calculated in accordance with paragraph A.1.,

A.2 A3 orA 4 above, as applicable
. 8. Wlth respect to those members of the plan who are employed in the fire department:

| a. lf such member’s service-connected disability retirement occurred or occurs on or after
February 4, 2000, but prior to July 1, 2008, the monthly allowance shall be calculated in accordance with

paragraph A.4 above

' b. If such member's service-connected disability retnrement occurred or occurs on or after
July 1, 2008, the monthly allowance shall be equal to fifty (50) percent of his or her final compensation;
and, if the member had twenty (20) or more years of service, an additional ten (10) percent of said final
compensation, plus three (3) percent of his or her final compensation for each full year of service in
excess of twenty (20) years; provided, however, that in no event shall the monthly service retirement
allowance exceed a maximum of ninety (90) percent of the member's final comperisation. ‘

c.  This paragraph A.6. shall not apply in the case where the member was retired for service
prior to July 1, 2008, was not reemployed by the city for any period on or after July 1, 2008, and the

- disability retirement is a result of a change in retirement status from service to dlsablllty Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph A1,

A.2., A.3. or A4 above, as applicable.

E. Forthe purposes of this Section 3.36.1020, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service"” shall not include
service as an officer or employee of a reciprocal agency wh;ch is used to qualify for benefits pursuant fo

Section 3.36.3020.

F." Notwithstanding any other provision of this section, in computing the amount of allowance
payable under this section for service in excess of the first twenty (20} years, pro rata credit shall be
given for a fraction of a fuli year. :

- (Prior code § 2903.208; Ords. 23070, 25614, 26229, 26901, 27721, 28300, 28330.) -

3.36.1030 No deduction after January 1, 1964, of amount of workmen's compensation
benefits. . .

Anything elsewhere in this chapter to the contrary notwnthstandmg, from and after January 1, 1964,
the amount of any monthly disability retirement allowance payable to any person under and by virtue of
other provisions of this chapter shall be computed and determined as provided by other applicable
sections of this chapter without any deduction being made because of any provisions of this section.
Nothing herein contained, however, shall be deemed to authorize or require the recomputatlon or

"increase of the amount of any disability retirement allowance computed and paid prior to January 1,

1964, pursuant to the provisions of this section as it read prior to said date, it being the intent that the
present provisions of this section shail operate prospectively as herein provided and not retroactively.

(Prior code § 2903.212.)

T —
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3.36.1035 Reports of earnings from outside occupation.

A.  Except as provided in subsection E., as a condition of payment of a disability retirement
. allowance from the retirement fund, a person who has been retired for disability shall file written
statements with the board which conform to the requirements of subsection B. below.

B. A recipient described in subsection A. shall file statements-as described-either in-subsection-

‘, At orin subsbcﬁon__A.z.:

1. Monthly and annual statements. -

a.  Within ten days after the end of each calendar month, the recipient shall file a monthly

statement of the total income and eamings received by the recipient
gainful occupation, other than service as an officer or employee of th

income and earnings; and :

e city, and the sources of such

b.  Onorbefore May 1 of each year, the recipient shall file a notarized decla_ré_tion under
penalty of perjury, in a form approved by the board, of the total income and earnings received by the
recipient during the preceding calendar year, or any portion thereof, from any gainful occupation outside

city service and the sources of such income and eamings.

2. Income tax returns.

a. Instead of the statements described in subsection A.1., the recipient may file copies of the
recipient’s federal and state income tax returns and the recipient's W-2 and/or 1099 forms showing the
total income and earnings received by the recipient from any gainful occupation, other than service as
an officer or employee of the city, and the sources of such income and earnings. Such tax returns and
forms shall be filed on or before the first day of May following the tax reporting period.

If a recipient elects to file tax returns, the recipient shall prbvide written notice bf such

b.
board not later than the date the next monthly statement would otherwise be due.

elécﬁon to the

c. ' Ifarecipient elects to file tax returns, the recipient shali file with the board a written
statement of the recipient's projected reportable income and earnings for each calendar year, and the
sources of such income and earnings. Such statement shali be filed on or before the tenth day of
January in the applicable calendar year. The recipient may file an amended statement in any case

where there is a change in the projected income and earnings.

" C. Forthe purposes of this section, income and eamings shall not include interest, dividends or

rent.

- D. ¥f arecipient described in subsection A. fails to furnish the information required by this section,
the disability retirement allowance shall be discontinued until such time as the required information is
furnished. When the required information is furnished, the disability retirement allowance shall be
reinstated and allowances withheld pending receipt of the required information shall be paid, less any
applicable deductions. ! _ : . _ ,

E. - This section shall not apply to any recipient of a disability retirement allowance when either of
- the following conditions is satisfied: S - _

1. The recipient retired for disability with at least twenty years of service credit in this bian: or
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2. The recipient's service credit in this retirement plan plus the time the recipient has been
retired for disability equals at least twenty years. .

(Ords. 24915, 26901.)

3.36.1040 Deductions of recipient's eamings from oufside occupation.

A.—inany case where the-recipient-of a dtsabmfy retirement-allowance meets- the folfowing

conr&-itions, the recipient's disabillity retirement allowance shall be reduced as provided in subsection B.

below:

1. The recipient retired for disability with less than' twenty years of service credit in this
retirement plan and the sum of the recipient's service credit plus the time the recipient has been retired

for disability is less than twenty years; and
2. The recipient is still incapacitated for the performance of duty; and

3. The recipient is engaged in a gainful occupation other than service as an officer or employee

of the city.

B.  During the period the recipient is engaged in gainful employment, the recipient's disability
retirement allowance shall be reduced to the amount which, when added to the recipient's income or
earnings from such gainful occupation and when also added to all other applicable deductions, if any,
required by other provisions of this Chapter 3.36, shall not exceed the amount of the maximum
compensation earnable in such period by a person holiding the position which the recipient held at the
time of retirement, or, if that position has been abolished, the maximum compensation earnable by a
person holding it immediately prior to its abolition. In no event, however, shall the disability retirement
allowance payable for any period exceed the amount of disability retirement allowance to which the
recipient would have been entitled for such period in the absence of this section.

C. For the purposes of this section, income and earnings shall not include interest, dividends or
rent. : : - , ‘

" D. Anyoverpayment of disabiiity retirement allowarice made to a recipient may be deducted from
future allowances payable to the recipient or any beneficiary of the recipient or shall otherwise be

collected from the recipient.

E. The following conditions shall'apply in any case where, pursuant to Section 3.36.1035, the
recipient has elected to file tax returns in lieu of monthly statements of income and earnings: :

1. Reductions in disability retirement ailowances shall be made based upon the statement of
projected reportable income and earnings filed by the recipient. -

_ 2. Any overpayment of disability retirement allowance made during the applicable tax reporting
period may be deducted from future allowances in substantially equal monthly deductions over a period
not to exceed twelve months. If the deductions are made as provided in this subsection'E., the
deductions shall include interest on the outstanding overpayment at the actuarial rate adopted by the

board.

3. Any undérpayment of disability retirement allowance made during the applicable téx repbrting
period shall be paid to the disability retirement aflowance recipient in one lump sum within thirty days of

the verification of the underpayment by the secretary to the board.
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F.  When the sum of the recipient's service credit in this retirement plan plus the time the recipient
has been retired for disability reaches twenty years, the deductions described in this section shail cease
except to the extent necessary to recover any overpayment.’ ‘ :

(Prior code § 2903.213; Ord. 24915.)

3.36.1050 - 3.36.1070 Reserved.

Editor's note: Ord. 27768, §§ 22 - 24, adopted June 20, 20086, repealed §§ 3.36.1050 - 3.36,10?0,
which pertained to reemployment of recipient in city service in new class of position - Deduction of
earnings; refusal of reempioyment with city; and disability while reemployed in new class of city

- positions, :
3.36.1080 - Medical examination of 'récipients - Allowance cancellation conditions.

The retirement board may at any time order and require any recipient of a disability retirement
allowance to undergo medical examination by the city health officer and by one or more physicians or
surgeons appointed or engaged by the board for that purpose at a reasonable time and place to be -
determined by the board. Upon any such recipient's application for reinstatement to active duty, the’
board shali order and cause a medical examination to be made of such recipient by the physicians or
surgeons appointed or engaged by the board. Any such order may be served upon said recipient either
by personal service or by depositing the same in the United States mail, postage prepaid, addressed to
the member at his latest address on file in the office of the secretary of the board, at least ten days prior
to the date upon which he is to report to the health officer, physician or surgeon for examination. The
recipient of the disability allowance may submit a medical report by his own physician or surgeon. Upon
the basis of such examination, the board shall determine whether the recipient is stil incapacitated for
the performance of duty, and if it finds that he is not, it shall so declare, whereupon, unless otherwise
expressly provided elsewhere in this chapter, the disability retirement and disability allowance shall

thereupon immediately cease and be deemed terminated.
~ (Prior code § 2803.218.)

3.36.1090 Reinstatement to duty.

“A.  If the board shall determine that a recipient of a disability allowance granted pursuant to the
provisions of this chapter is no longer incapacitated for performance of duty, and if as of the date of such
determination such person is not yet fifty-five years of age, such person shall, subject to the civil service
provisions of the city, and subject to the provisions of this chapter, be reinstated either: ‘

1. Inthe poéition held by him or her at the time retired for disability; or
2. Inanother position in the same classification of positions as the one held by him or her at the
time he or she was retired, with duties within his or her capacities. . =

- B. Ifarecipient of a disability allowance granted pursuant to the provisions of this chapter should,
upon attaining the age of fifty-five years, still be incapacitated fo perform the duties of the position held
by him or her at the time of retirement, and of any other position in the same classification of positions as
the one held by him or her at the time of retirement pursuant to the provisions of this chapter, the .

~ recipient shall no longer be subject to recall to duty.

C. Notwithstanding subsection B., the recipient of a disability allowance granted‘pursuant to this
chapter may, subject to the civil service provisions of the city, be voluntarily reinstated to a position in the
same classification of positions as the one held by him or her at the time of retirement. Upon

L PPV S
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reinstatement from disability retirefhent, the disability retirement aliowance shall be canceled and the
person shall again become a member of this retirement plan with credit for those years of service for
which the person was entitled at the time of retirement. '

(Prior code § 2903.219; Ord. 26901.)

3.36.1100 Refusal to accept reinstaterhent.

If, after the board finds that ihe recipient of a disability allowance is no longer incapacitated for duty, -

and if such person is entitled to reinstatement to duty as provided in Section 3.36.1090, but such person
fails to report for duty upon reinstatement or rejects an offer of reinstatement, ail rights granted him by
this chapter shall thereupon be cancelled and neither he nor his survivors shall be entitled to any

benefits provided by this chapter.
(Prior code § 2903.220.)

3.36.1120 Failure or refusal to submit to medical examination.

if any recipient of a disability retirement allowance fails or refuses to submit to medicat examination or
examinations as ordered or required by the retirement board, the board may thereupon terminate said
person's disability retirement and disability retirement allowance, in which event, subject to the following -
provisions, such person shall have no right to restoration to duty under or by virtue of any provisions of
this chapter, nor shall he or any of his survivors nor his estate thereafter be entitled to any allowanices or
benefits under this system; provided, however, that if said person shouid apply for reinstatement of said
disability retirement within one year from and after the date of termination of said retirement, and if he .
shouid prove to the satisfaction of the board that his disability continues and has not ceased, the board
may reinstate said disability retirement and disability aliowance as of the date of the order of such
reinstatement or as of such prior date which the board shouid find to be just and reasonabie; and -
provided further, that if said person should die before having said disability retirement and disability
retirement allowance reinstated as aforesaid and within one year from and after the date that the board
terminated said disability retirement, then in that event the surviving spouse or surviving child or children
of said deceased person or his estate may, within said one year from and after the date the board
terminated the retirement aliowance, apply to the board for such survivor's or death benefits, if any, as
they would be entitled to if the deceased person's disability retirement had not been terminated as
aforesaid, and if they should prove to the satisfaction of the board that the deceased person’s original
disability continued to the time of his death, the board may grant to them such survivorship or death
allowances or benefits as they would have been entitled to if the abovementioned disability retirement
had not been terminated as aforesaid. In no event shall said disability retirement or disability retirement
allowance be reinstated unless application therefor has been made within one year from and after the
board terminated such retirement; and in no event shall any survivorship aliowances or death benefits
be granted to anyone pursuant to the provisions of this section unless application therefor has been
made within one year from and after the date the board terminated said disability retirement.

(Prior code § 2903.223.)

contributions.

Anything elsewhere in this chapter to the contrary notwithstanding, the payment to and receipt by any
person of any disability retirement allowance or allowances shall constitute and be deemed to be a
return o and withdrawal by such person, to the extent of the amount of such allowance or allowances so
paid to and received by him, of any and all contributions theretofore made by such person to the
retirement fund prior to the date he was retired for disability, and the amount of such allowance or

3.36.113.0 - Payment of disability allowances to constitute return and withdrawal of

Toaa. - Ff__ ._%_ ..
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-allowances so paid to and received by him shall be deducted from the amount of accumulated
contributions in the fund which are credited to him. Nothing herein contained, however, shal! be deemed
to restrict the amount of disability allowances payable to any such person to the amount of contribution
theretofore contributed by him to the fund, it being the intent that such allowances shall continue to be .
paid fo such person as provided by and subject to other provisions of this chapter even afterall
contributions standing to his credit shall have been so withdrawn and exhausted. _

(Prior code § 2903.226.)

3.36;1 140 Failure to reinétate 'i'ecipient of a diSabiiity allowance to duty on cessation of

disability.

Anything elsewhere in this chapter to the contrary notwithstanding, if the disability for which a person
has been granted a disability retirement or disability retirement allowance pursuant to the provisions of
this chapter should cease, and if, in addition, such person should be then ready, willing and able to be
reinstated to duty in and to assume and perform the responsibilities and duties of the position from which
he was retired for disability and of any other position in the same ciass 6r positions, then in that event
such person shall nonetheless continue to be deemed retired for this disability which no longer exists -
and continue to be entitled to such disability retirement allowance, if any, as he would be entitled to
under the provisions of this chapter if the disability for which he was retired had not ceased, until he is
reinstated to.duty in the position from which he was retired or in any other position in the same class or
positions, or until he rejects an offer of reinstatement in any such position, or until he refuses or fails to
report to duty in any such position when requested to do so, or until he becomes unable for any reason
to accept reinstatement to duty in or to assume and perform the responsibilities and duties of the -
position from which he was retired or of any other position in the same class of positions, whichever is
the sooner; provided, however, that nothing contained in this section shall be deemed to-deprive the
retirement board of any rights which it might otherwise have under other provisions of this chapter to
cancel, terminate, suspend or reduce said retirement or retirement allowance for any reason or reasons

other than the fact said disability has ceased.

(Prior code § 2903.227.)

3.36.1150 Termination of disability retirement benefits for treason or conviction of
felony. ‘

Any and all disability retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony. Such cancellation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable. At any time
after cancellation and termination of retirement allowances pursuant to this section, the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person all or any portion of the retirement allowance which would have been payable fo the convicted
person, for such period and subject to such conditions as the board in its sole discretion determines or
imposes, and subject to the further right and power of the board to cancel such payments to the spouse
and/or minor children at any time, in its sole discretion, with or without notice. Such payment to the
spouse or minor children shall not be made until and unless application therefor shall have been made -
and the board shall have determined that the allowsnce or a poition thereof is required to provide the

‘spouse or minor children with necessaries of life.
| (Prior code § 2903.224; Ord, 23807.)

' Part 8
SURVIVORSHIP AND DEATH BENEF|TS
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Sections:

- 3.36.1200 Death before receipt of retirement allowance - When cohtributions,

fult allowances and minimum payments are payable.

3.36.1210 Death before receipt of retirement bay - When contributions, smaller
allowance and minimumi benefits are payable.

3.36.1220 Death of a person while on disability retirement and while
reemployed by city - When not deemed before receipt of pay.

3.36.1230  Death after receipt of retirement pay - When full allowance and
minimum benefits are payable. ‘

3.36_.1240 Death after receipt of retirement pay - When smaller aI_IoWance and
minimum benefits are payable.
3.36.1250  Minimum death benefits - When payable.

3.36.1260 Returnl of contributions to certain survivors of person who dies before
reaching fifty-five. ' S .

3.36.1270  Amount of survivorship allowance to surviving spouse or surviving
domestic partner when such is determinable by Section 3.36.1270. .

3.36.1280 ~ Amount of survivorship allowarice to éurviving spouée 'or surviving
domestic partner when such is determinable by Section 3.36.1280.

3.36.1290  Marriage or domestic partnership of surviving spouse or surviving
domestic partner - When return of contributions and monthly survivorship

allowance are payable. |

© 3.36.1205 Reinstatement of terminated allowances.

3.36.1300 Amount of survivorship allowance payable to éurvi.ving child or
children. - .

3.36:1305 Amount of survivorship allowance payable to surviving child or -
chiildren when member had less than twenty years service credit earned while

employed by city. ’

3.36.1310 Limitation of total amouht payable to surviving‘ spbuse and children,
3.36.1320 Surviving children's allowances - How paid.

3.36.1325 Surviving children’s allowances - Payment to custodian or trustee.

3.36.1330  No deduction after January 1, 1964, of amount of workmen's
compensation benefits. ‘ :
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3.36.1340 Reduction of benefits if member retires before attaining age fifty-five.

- 3.36.1350  Survivorship benefits péyable whére person eligible for monthly
allowance under Section 3.36.760 dies before receiving same. -

3.36.1360  Survivorship benefits payable Whe're person eligible for mohthly
allowance under Section 3.36.760 dies after receiving same. - 7

3.36.1370  Termination of allowances or benefits for treason or conviction of a
felony. R ' ' ‘

3.36.1200 Death beforé réceipt of retirement allowance -When contributions, fuil
allowances and minimym payments are payable.

A. The benefits speéiﬁed m this section shall be payable in accordance with this section in eacﬁ of
the following situations: _ : : .

1. Where a member who is entitled to immediate retirement for service under the provisions of
this chapter dies on or after August 6, 1970, while a member of this plan and before being retired for
service or disability; : .

2. Where a person who is entitled to immediate retirement for service under the provisions of

this chapter is granted a leave of absence without full compensation and pay and such person dies on or
after August 6, 1970, while on such leave of absence and before being retired for service or disability;

3. Wherea person who has been retired for service under the pr’ovisidns of this chapter dies on
or after August 6, 1970, before receiving any service retirement ailowance or pay; '

4. Where a person who has been retired for a service-connected disability under the provisions
of this.chapter dies on or after August 6, 1970, during the service-connected disability retirementand

before receiving any disability retirement aliowance or pay;

5. Where a member dies on or after August 6, 1970, while a member of this plan, but before
‘being retired hereunder for service or disability, if the death arises out of and in the course of his or her
employment with the city, - ' ‘
B.  Definitions. Fér the purposes of this section, the following terms shall have the following
meanings: : ' -
1. "Surviving spouse’ means the person to whom the deceased person described in Subs'ecﬁdn
A. above was married at the time of the deceased person's death and who survives the deceased

person’s death and none other.

2. "Surviving domestic partner” means the'person with whom'the deceased person described in
Subsection A. above, at the time of the deceased person's death had established a domestic partnership

and who survives the dec‘eased person's death, and none other.

3. "Surviving child" and "surviving children” mean the natural or adopted child or children of the .
. deceased person described in Subsection A. above that meets all of the following requirements:

a. The child survives the deceased person's death; and
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b.  The child is neither married nor a member of a domestic,pa‘rtnership at the time of the
deceased person's death; and - -

c. The child is under the age of eighteen years at the time of the deceased person's death;
and : C ' -

d.  The child is in existence or conceived at thé time of the deceased person's death; and

~e.  Ifthe child is an adopted child of the deceased person, the adoption was comb!etec!
pursuant to law prior to the deceased person's death. ' : _

C.  Contributions and Interest Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a sum of money equal to all contributions of the
deceased person to the retirement fund which have not previously been withdrawn from the retirement
fund by the deceased person, plus interest on the unwithdrawn contributions as eamed by the fund
during the deceased person's period of aggregate service, but in no case shall the interest be in excess ,

of two percent per annum,
D. Contributions and Interest Payable to Surviving Children Where No Surviving Spouse and No
Surviving Domestic Partner.

1. [If the deceased person described in Subsection A. above leaves no surviving spouse and no
~ surviving domestic partner but leaves a surviving chiid or surviving children, the eligible surviving chiid or
children shall be entitied to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person fo the retirement fund which have not previously been o
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn -
contributions as earned by the fund during the deceased person's period of aggregate service, but in no

e interest be in excess of two percent per anium. The sum to be paid to each eligible child

case shali the e N exce
shail be determined by dividing thé total amount of unwithdrawn contributions plus interest thereon, by

the number of eligible surviving children.

2. In the event that the estate of the deceased person establishes by appropriate court action a
legal claim to all or any part of the contributions and interest paid to the surviving child or children under
this Subsection D. because of the provisions of San José Municipal Code Section 2003.250(d) as it -
existed. on August 6, 1970 (as originally adopted by Ordinance No. 95086), monthly allowances or

- benefits which would otherwise be payable to any surviving child or surviving children under and by
virtue of Subsection G. of this section shall be withheld and not paid to such surviving child or children
untit such time as the total amount of aliowances so withheld equals the total amount which the court
establishes is due to the estate. In the event such withholding is insufficient to pay such amount due the
estate, the city may recover by suit that portion of the amount due the estate which cannot be recovered

by withholding such monthly allowances or benefits. :

E. Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No
Surviving Domestic Partner and No Surviving Children. If the deceased person described in Subsection
A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shall be entitled to receive and shall be paid-from the retirement
fund a sum of money equal to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person, plus interest on the
1 unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate
- service, but in no case shall the interest be in excess of two percent per annum,

F.  Survivorship Allowance Payable to Surviving Spouse or Sur\éiving Domestic Partner. If the
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- deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount
specified in Section 3.36.1270 of this Chapter, subject to the provisions of Subsection H. of this section

and to the following: '

1. If the deceased person died prior to October 1, 1999, the monthly allowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse’s life. :

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or’
after October 1, 1999, but prior to January 1, 2005, the monthly alfowance payable to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and no

longer. '

. 3. Exceptas provided in Section 3.36.1290, and except in the case where the deceased person

had elected an optional settlement pursuant to Part 9.5 of this chapter, if thé deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer. '

- G. Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or children, the eligible surviving child, or each
of the eligible surviving children if there is more than one surviving child, shall be entitled to receive and
shall be paid from the retirement fund, subject to the provisions of and except as provided in Subsection
H. of this section, until he or she marries, establishes a domestic partnership, attains the-age of eighteen
years or dies, whichever is the earlier date, and no longer, a monthly survivorship allowance in the

amount specified in Section 3.36.1300 of this chapter.

H. Deduction’ from Survivorship Allowances.

1. Anything elsewhere in this section or this part to the contrary notwithstanding, all of the
monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving -
domestic partner, eligible surviving child or surviving children pursuant to the provisions of Subsections
F. and G. of this section shall be withheld and not paid to the persons who wouid otherwise be entitled to
the same untii such time as the total amount of aliowances so withheld equals the total amount paid or
payable to a surviving spouse or surviving domestic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate of the deceased person pursuant to the _
provisions of Subsections C., D. or E. of this section, and the allowances so withheld shall never be paid
to the persons who would otherwise have beep entitled to the same, it being the intention that the
monthly survivorship allowances described in Subsections F. and G..shall not be owing or payable and
shall not commence until such time as there shall have elapsed from and aftef the death of the
deceased person a number of months equal to that number obtained by dividing the total amount of -
money which is payable or paid to the sufviving spouse or surviving domesti¢ partnér of the deceased
person or to the surviving child or children of the deceased person or to the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the monthly ‘
survivorship allowances which would otherwisé be payablé to a suiviving spéuse or surviving domestic
partner and to a surviving child or children pursuant to the provisiéns of Subsettions F. and G. of this
section. By way of explanation, if the deceased person should die leaving & surviving spouse or :
surviving domestic parther and surviving children, and if the amotunt payable to thé $pouse or doméstic
partner pursuant to the provisions of Subsection C. were nine hundred doliars and the monthly amount
payable to the spouse or domestic partner pursuant to Subsection F. were two hundred doilars and the
amount payable to surviving children pursuant to Subsection G. were one hundred dolfars, none of the
allowances provided for in Subsections F. and G. would become due or payable until there shall have
elapsed from and after the deceased person's death a number of months equal to nine hundred dollars
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divided by three hundred dollars, or three months. No such allowance shaii be paid or be payable to a
surviving spouse or surviving domestic partner if at the time such allowance becomes payable the
surviving spouse or surviving domestic partner shall have died, remarried or established a domestic
partnership; and no such allowance shall be paid or payable to any surviving child if at the time such
allowance becomes payable to such child he or she shall have died, married, established a domestic

partnership or attained the age of eighteen years.

2. Notwithstanding any of the foregoing to the contrary, contributions and interest payable under

Subsections C., D. and E., at the opfion of the eligible recipient thereof, either shall be payable in a lump
sum or shall be payable monthly in an amount equal to the amount of the monthly survivorship _
-allowance payable pursuant to the provisions of Subsections F. and G. of this Section, until the . |
contributions and interest are exhausted, at which time payment of the monthly survivorship allowance
shall commence. In the event that all the eligible recipients die before receiving the total amount of -
contributions and interest, the amount remaining to be paid shall be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies iast. In no event shaff the

~ eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any
less or more than the monthly survivorship allowance in any month even though the contributions and

interest are exhausted within a month.

, 3. The particular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an estate, shall exercise the above option in writing no later than thirty days after
death of the deceased person on a form fo be furnished by this system. Failure to make such election in

writing shall be deemed an election to receive the contributions and interest in a lump sum payment.

‘1. Minimum Amount Payable to Estate Where No Surviving Spouse, No Surviving Domestic
Partner and No Surviving Children. If the deceased person described in Subsection A. should leave no
surviving spouse, no surviving domestic partner and no eligible surviving child or children, and if, in
addition, the amount payable to the deceased person's estate pursuant to the provisions of Subsection -
E. of this section should be less than one thousand dollars, then in that event there shall be paid from
the retirement fund to the estate such additional amount as would, when added to the amount payable to

the estate under the provisions of Subsection E., equal one thousand dollars.

J.  Anything herein in this part to the contrary notwithstanding, no persons other than those above -
specified shall be entitled to or receive any benefits or allowances whatsoever because of or as a result
of the death of any person described in Subsection A. above, and no moneys other than those above
specified shall be paid or payable to the survivors or estate of the deceased person.

(Prior code § 2903.250; Ords. 19478, 23807, 25936, 26901 27711, 27712, 27768.)

3.36.1210 Dedth before receipt of retirement pay - When con"tributioné_, smaller

allowarice and minimum benefits are payable.
A.  The benefits speciﬁ'ed in this section shall be payable in ac_cordance With this section |n eaich of -
the following situations: ‘ .

1. Where a member who is not entitied to immediate retirement for service dies on or after
August 6, 1970, while a member of this plan and prior to being retired for service or disability, if such
member at the time of his or her death is entiled to credit for not less than two years' service and if, in
addition, the death does not arise out of and in the course of his or her employment with the city;

o 2. Where a person who has been retired under this plan for a nonservice-connected disability
dies on or after August 6, 1970, during his or her nonservice-connected disability retirement before

receiving any disability allowance or pay.
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B Definitions. For the purposes of this section, the following terms shall have the followirig

meanings:
1. "Surviving spouse” means the pérson to whom the deceased person described in Subsection

A. above was married at the time of said deceased person's death and who survives said deceased

- person’s death, and none other. . -

2.- "Surviving domestic partnef"' means the person with whom the deceased person described in
person's death had established a registered domestic

partnership a_nd who survives the deceased person's death, and none other.

3. Surviving child" and "surviving children" mean the natural or adopted-child or children of the
deceased person described in Subsection A. above that meets all of the following requirements:

- a. The child survives the deceased person's death; and

. b.  The child is neither married nor a member of a‘ domestic partnership at the time of the
deceased person’'s death; and : R

¢. The child is under the age of eighteen years at the time of the deceased person’s death;
- and ' ' :

d. if the child is an adbpted child of the decéase person, the adoption was completed
pursuant to law prior to the deceased person's death, T

'C.  Contributions and Interest Payable to Surviving Spouse or Surviving Domestic Partnier. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, the surviving spouse or surviving domestic partner shall be entitled to receive and shall be paid
from the retirement fund a sum of money equal to all contributions of the deceased person to the
retirement fund which have not previously been withdrawn from the retirement fund by the deceased
person, plus interest on the unwithdrawn contributions as earned by the fund during the deceased -
person's period of aggregate service, but in no case shall the interest be in excess of two percent per

annum.

D. Contributions and Inte'rest'Payable to Surviving Children Where No Surviving Spouse and No

Surviving Domestic Partneér.

1. If the deceased person described in Subsection A. above leaves no surviving spouse and no
g child or surviving children, the eligible surviving child or

surviving domestic partner but ieaves a surviving ct v
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equat to
all contributions of the deceased person to the retirement fund which have not previously been

withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund during the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two percent per annum. The sum to be paid to each child shall be
determined by dividing the fotal amount of unwithdrawn contributions plus interest thereon, by the

number of surviving children.

I the event that the estate of the deceased person establishes by appropriate court action a
nd interest paid to the surviving child or children under
an José Municipal Code Section 2903.251 (d)asit

2.
legal claim to all or any part of the contributions a
this Subsection D. because of the provisions of S Munic
J existed on August 6, 1970 (as originally adopted by Ordinance No. 9506), monthly allowances or
. benefits which would otherwise be payable to any surviving child or surviving children pursuant to
Subsection G. of this section shall be withheld and not paid to such surviving child or children until such
time as the total amount of allowances so withheld equals the tofal amount which the court establishes is
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due to the estate. In the event such withholding is insufﬁcient to pay such'amaunt due the estate, the city
may recover by suit that portion of the amount due the estate which cannot be recovered by withholding

such monthly ailowance§ or benefits. '

E. - Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No-

Surviving Domestic Partner and No Surviving Children. If the deceased person described in Subsection

A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shall be entitled to receive and shall be paid from the retirement

fund a sum of money equal to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person; plus interest on the
unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate
service, but in no case shall the interest be in excess of two percent per annum. -

F.  Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship ailowance in the amount
specified in Section 3,36.1280 of this chapter, subject to the provisions of Subsection H. of this section

and to the following:

1. Ifthe deceased person died prior to October 1, 1999, the monthly aflowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse's life. '

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settiement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and no

longer. :

3. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a’
domestic partnership or dies, whichever is the earlier date, and no longer.’ '

G.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children, if there is more than one surviving child, shall be entitled
to receive and shall be paid front the retirement fund, subject to the provisions of and except as provided
in Subsection H. of this section, until he or she marries, establishes a domestic partnership, attains the
age of eighteen years or dies, whichever is the earlier date, and o longer, as a monthly survivorship
allowance, the amount of monthly survivorship allowance specified in Section 3.36.1300 of this chapter.

H.  Deduction from Survivorship Allowance.

1. Anything elsewhere in this section of this part fo the contrary notwithstanding, all of the
monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving
domestic partner, eligible surviving child or surviving children pursuant to the provisions of Subsections
F. and G. of this section shall be withheld and not paid to the persons who would otherwise be entitled to
the same untit such time as the total amount of allowances so withheld equals the total amount paid or
payable to a surviving spouse or surviving doméstic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate of the deceased person pursuant to the
provisions of Subsections C., D. or E. of this section, and the allowances so withheld shall never be paid
to the persons who would otherwise have been entitled to the same, it being the intention that the '
monthly survivorship allowances described in Subsections F. and G. shali not be owing or payable and
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shall not commence until such time as there shall have elapsed from and after, the death of the
deceased person a number of months equal to that number obtained by dividing the total amount of
money which is payable or paid to the surviving spouse or surviving domestic pariner of the deceased
person or to the surviving child or children of the déceased pérson or 5 the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the monthly
survivorship allowances which would otherwise be payable to a surviving spouse or surviving domestic
partner or to a surviving child or children pursuant to the provisiohs 6f Subséctions F. and G: 6f this

section. By way of explanation, if the decéased person should die leaving a suiviving spouse or

R sunfMﬂgdﬁmesﬂc PaﬁﬂefandSﬁNMngchﬂdren,and‘lftheam -ount payabre 10 the ----- s pouse Or 0 Omestlc
partnerpursuant to the provisions of Subsection C: were niné hundred dolars-and the morithly‘amount
payable to the spouse or domestic partner purstant to Subsection F. were two hundred dollars and the
amount payable to surviving children pursuant to Subsection G. were o6ne hundred dollars, none of the
allowances provided for in Subsections F. and G. would become due or payable until there shall have
elapsed from and after the deceased person's death a number of months equal to nine hundred doliars
divided by three hundred dollars, or three months. No such allowance shall be paid or be payable to a
surviving spouse or surviving domestic partner if at the time such allowance becomes payable the
surviving spouse or surviving domestic partner shall have died; and no such allowance shall be paid or
payable to any surviving child if at the time such allowance becomes payable to such child he or she
shall have died, married or attained the age of eighteen years. '

. 2. Notwithstanding any of the foregoing to the contrary, contributions and interest payabie under
Subsections C., D. and E., at the option of the eligible recipient thereof, either shail be payable inafump
sum or shall be payable monthly in an amount equal to the amount of the monthly survivorship
allowance payable pursuant to the provisions of Subsections F. and G. of this section, until the
contributions and interest are exhausted, at which time payment of the monthly survivorship allowance
shall commence. In the event that all the eiigible recipients die before receiving the total amount of
contributions and.interest, the amount remaining to be paid shali be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies fast. In no event shall the
eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any
less or more than the monthly survivorship allowance in any month even though the contributions and

interest are exhausted within a month. '

. 3. The particular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an-estate, shali exercise the above option in writing no later than thirty days after
the death of the deceased person on a form to be furnished by this system. Failure to make such

- election in writing shail be deemed an election to receive the said contributions and interest in a lump

sum payment.

I Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Pariner and No Surviving Children. if the deceased person described in Subsection A. above
should leave no surviving spouse, no surviving domestic partner and no eligible surviving child or -
children, and if, in addition, the amount payable to the deceased person's estate pursuant to the
provisions of Subsection E. of this section should be less than one thousand dollars, then in that event
there shall be paid from the Retirement Fund to the estate such additional amount as would, when
added to the amount payable to the estate under the provisions of Subsection E., equal one thousand

dollars.

J.  anything herein in this part to the contrary notwithstanding, no persons other than those above
specified shall be entitled to or receive any benefits or allowances whatsoever because of or as a result
of the death of any person described in Subsection A. above, and no moneys other than those above
specified shall be paid or payable to the survivors or estate of the deceased person. .

' (Prior code § 2903.252; Ords. 23807, 25936, 27711, 27712, 27768.)
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3.36.1220  Death of a person while on disability retirement and while reemployed by

city - When not deemed before receipt of pay.

If _é member of this system is retired here_undgf fdr disability and has received ény disébility
retirement allowance or pay, but such person, while on such disability retirement is reemployed by the

city, without termination of the disability retirement, in a position or class from which he or.she was

retired for disability, and-if such person should die while he or she is both-on-such disability refirement

and while-he or she is so reemployed by the city, his or her death shall be deemed to have occurred

after such person has received retirement pay and neither his or her surviving spouse, surviving child or
estate y benefits under and by virtue of the

provisions of Sections 3.36.1200 or 3.36,1210 of this chapter.
(Prior code § 2903.252; Ord, 23807) -
3.36.1230  Death after receipt of retirement pay - When full allowance 'a'n'd‘ minimum.
benefits are payable. . o . :

A.  The benefits specified in this section shall be payable in accordance with this section in each of .

the following situations:

. 1. Where a person who has been retired for service under the provisions of this chapter dies
after receiving any service retirement allowance or pay;

2. Wherea persoh who has been retired for a service-conhectéd disability under the provisions
of this chapter dies during his or her service-connected disability retirement after receiving any disability

retirement allowance or pay. '

‘B.  Definitions. For the purposes of this section, the following terms shall have the following
meanings: - ' _ ’

" 1. "Surviving spouse means the person who survives the deceased person and who was
married to the deceased person both at the time of the deceased person's death and at the time the
deceased person was retired for service or disability, and no other person. A person married to the -
deceased person at the time of the deceased person's death or at the time the deceased person was
retired is not a "surviving spouse unless he or she was married fo the deceased person at both times.

2. "Surviving domestic partner" means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person's death and at the time the deceased

- person was retired for service or disability, had established a domestic partnership and who survives the

deceased person's death, and no other person. A person in a domestic partnership with the deceased
person at the time of the deceased person's death or at the time the deceased person was refired is not
a "surviving domestic partner” unless he or she was a domestic partner of the deceased person at both
times. : -

3. "Surviving child or‘l "Surviving children means the natural or adopted child or children of such
deceased person that meets all of the following reqqirements: ) .

a. The child errvi.veg the deceased pérson's death; and

b. Thechildis neither'married nor a member of a domestic partnership at the time of the
deceased person's death; and
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¢.  The child is under the age of eighteen years at the time of the deceased person's death;
and
d.  The child is in existence or conceived at the time of the deceased person's death; and

. ~e. Ifthe child is an adopted child of the deceased person, the adoption was completed
pursuant to law prior fo the timg of the deceased person's death. :

C. Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount

specified in Section 3.36.1270, subject to the following:

1. Ifthe deceased person retired or died prior to October 1, 1999, the monthly allowance
payabile to the surviving spouse shall be paid for the remainder of the surviving spouse's life.

2. Exceptas provided in Section 3.36.1290, and except in the case where the deceased person
* had elected an optional settiement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the
surviving spouse shalf be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer.

3. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional seftlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer. '

- D. Survivorship Allowance Payable to Surviving Child or Children. if the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eiigible surviving
- “child, or each of the eligible surviving children if there is more than one surviving child, shall be entitled
to receive and shalil be paid from the retirement fund until he or she marries, establishes a domestic
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and.no longer, as a
monthly survivorship allowance, the amount of monthiy survivorship allowance specified in Section :

3.36.1300.

E. Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children, If the deceased person described in Subsection A. above
should die leaving no surviving spouse, no surviving domestic partner and no surviving child or children,
there shall'be paid from the retirement fund to the deceased person's estate as a death benefit the sum

of one thousand dollars and no more.
F. 'Anything in this chapter to the contrary notwithstand'ing. no persons other than'fhose speéiﬁed
above shall be entitled to or receive any benefits or allowances whatsoever because of or as a result of-

the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the survivors or estate of the deceased person.

(Prior code § 2903.253; Ords. 23807, 25936, 27711, 27712, 27768.)

' 3.36.1240 Death after rec;ei_pt of retirement pay - When smaller allowance and minimum

benefits are payable.
A. The benefits specified in this section shali be payabre'in accordance with this séction in the
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following situation;

1. Where a person who has been retired for a nonservice-connected disabiiity under the
provisions of this chapter dies while on such nonservice-connected disability retirement after receiving

any disability retirement allowance or pay. :

B. Definitions. For the purposes of this section, the fol!oWing terrhs shall have the following

meanings:

1. "Surviving spouse” means the person who survives the deceased person described in -
Subsection A. above and who was married to the deceased person both at the time of the deceased
person's death and at the time the deceased person was retired for disability, and no other person. A
person married to the deceased person at the time of the deceased person's death or at the time such
deceased person was retired for disability is not a "surviving spouse” unless he or she was married to

the deceased person at both times.

2.. "Surviving domestic partner” means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person’s death and at the time the deceased
~ person was retired for disability, had established a domestic partnership and who survives the deceased
person’s death, and no other person. A person in a domestic partnership with the deceased person at
the time of the deceased person's death or at the time the deceased person was retired is not a
"surviving domestic partner” unless he or she was a domestic partner of the deceased person at both

times.

3. "Surviving child" or "surviving children" means the natural or adopted child or children of the
deceased person described in Subsection A. above that meets all the following requirements:

a. The child survives the decéaséd person’s death; and

b.  The child is neither married nor a member of a domestic partnership. at the time of the
deceased person's death; and ' .

‘¢. The child is under the age of eighteen years at the time of the deceased person's déa_th;
and : .
d.  The child is in existence or conceived at the time of the deceased person's death; and

e. If the child is an adopted child of the deceased person, the adoption was completed
pursuant to law prior to the time of the deceased person's death. ‘

C. Survivorship Allowance Payable to Sutviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
- receive and shall be paid from the retirement fund'a monthly survivorship allowance in the amount

specified in Section 3.36.1280, subject to the following:

1. If the deceased person retire& or died prior to October 1, 1999, the monthly allowance
-payable to the surviving spouse shali be paid for the remainder of the surviving spouse’s life.

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settiement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the
surviving spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer. '
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3. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowarice payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a

domestic partnership or dies, whichever is the earlier date, and no longer.

D.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving

.................................................................. ch H'd,oreaCh Ofthe ehgtbl.esmngchﬂdrenifthereism o re th 4f O e..s.u rV_lVl ng cnu d, Sha" b e entltl e d
to receive and shall be paid from the retirement fund until he or she marries, establishes a domestic -
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no longer, as a
monthly survivorship allowance, the amount of monthly survivorship allowance specified in Section :

3.36.1300.

E. Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No-Surviving Children. If the deceased person described in Subsection A. above
leaves no surviving spouse, no surviving domestic partner and no surviving child or children, there shall
be paid from the retirement fund to the deceased person’s estate as a death benefit the sum of one

thousand dollars and no more.

F.. Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitled to or receive any benefits or allowances whatsoever because of or as a result of
the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the survivors or estate of the deceased person.

(Prior code § 2903.254; Ords. 23807, 25936, 27711, 27712, 27768.)

3.36.1250. Minimum death benefits - When payable.
A. The benefits specified in this section shall be péyable in accordance with this section in each of
the following situations: - ‘

1. Where a member who is entitled to credit for less than two (2) years of service dies on or
after August 6, 1970 while a member of this plan and prior to being retired for service or disability and -
prior to receiving any service or disability retirement allowance or pay, if his or her death does not arise
out of and in the course of his or her employment with the city;

2. If a member of this plan is granted a leave of absence from city service without full city
compensation and pay before being retired for service or disability, and if in addition such member is not
entitied at the time he or she receives such leave of absence to immediate retirement for service, and if
such person should die on or after August 6, 1970 while on such leave of absence prior to being retired
for disability or service and prior to receiving any service or disability retirement aliowance or pay.

B. Forthe purposes of this é'ection, the following terms: shall have the following meanings:

"Surviving spouse means the person who survives the deceased person described in -

1.
e deceased person at the time of the deceased person's -

subsection A. above and who was married to th
death, and no other person. '

; 2. "Surviving domestic partner” means the person with whom the deceased person described in
- subsection A. above, at the time of the deceased person's death, had established a registered domestic
- partnership and who survives the deceased person's death, and no qther person. ‘

3. "Surviving child" and "surviving children” mean the natural or adopted. child or children of the
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deceased person described in subsection A. above that meets ali of the following requirements:

a. The child survives the deceased person's death: and

b.  The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and = . ' - :

c. The child is under the age of eighteen (18) years at the time of the deceased person's _

death; and
- d.  If the child is an adopted child of the deceased person, the adoption was completed

pursuant to law prior to such deceased person's death.

C. ' Contributions and interest Payable to Surviving Spouse or Surviving Domestic Partner;
Minimum Amount Payable. .

1. Ifthe deceased person described in subsection A. above leaves a surviving spouse or
surviving domestic partner, the surviving spouse or surviving domestic partner, whichever is applicable,
shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to ali
contributions of the deceased person to the retirement fund which have not previously been withdrawn
from the retirement fund by the deceased person, pius interest on the unwithdrawn contributions as
eamed by the fund during the deceased person's period of aggregate service, but in no case shall the

interest be in excess of two (2) percent per annum.

2. Ifthe total of the unwithdrawn contributions plus interest thereon should be less than orie
thousand dollars ($1,000.00), then in that event there shali be paid from the retirement fund to the
surviving spouse such additional amount as would, when added to the unwithdrawn contributions and

interest thereon, equal one thousand dollars ($1,000.00).

D. Contributions and Interest Payable to Surviving Child or _Childrén; Minimum Amount Payable.

1. Ifthe deceased person described in subsection A. above leaves no surviving spouse and no
surviving domestic partner but leaves a surviving child or surviving children, the eligibie surviving child or
children shalf be entitled to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund by the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two (2) percent per annum. The sum to be paid to each surviving
child shall be determined by dividing the total amount of unwithdrawn contributions plus interest thereon,

~ by the number of surviving children.

- 2. - If the total of the unwithdrawn contributions plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
surviving child or children such additional amount as would, when added to the unwithdrawn
contributions and interest thereon, equal one thousand dollars ($1,000.00). The additional sum to be
paid to each surviving child shall be determined by dividing the additional amount by the number of

P

‘ surviving children.

E. Inthe event that the estate of the deceased person establishes by appropriate court action a
legal claim to alf or any part of the contributions and interest paid to the surviving child or children under
this subsectiont D. because of the provisions of San José Municipal Code Section 2003,255(b) as it
existed on August 6, 1970 (as originally adopted by Ordinarice No. 9506), the contributions and interest
thereon which would otherwise be payable to any surviving child or surviving children pursuant to
subsection D.1. above shall be withheld and not paid to such surviving child or children until such time
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as the total amount of contributions and interest thereon so withheld equals the total amount of
contributions and interest which the court action establishes is due the estate. In the event such
withholding is insufficient to pay such amount due the estate, the city may recover by suit that portion of
the amount due the estate which cannot be recovered by withholding such contributions and interest

thereon,

F. Coﬁtn'butions and Interest Payable to Estate Where There Is No Survivin

g Spouse, No Surviving
Domestic Partner and No Surviving Children; Minimum Amount Payable. - _ |

- specified above shall be paid or payable to the survivin

1. Ifthe deceased person described in subsection A. above leéaves ro surviving spouse, no
surviving domestic partner and no surviving child or children, the deceased person's estate shall be
entitled to receive and shall be paid from the retirement furid 2 sum of money equal to all. contributions of
the deceased person to the retirement fund which have not previously been withdrawn from the
retirement fund by said deceased person, plus interest on the unwithdrawn contributions as earned by
the fuhd during the deceased person’s period of aggregate service, but in no case shall the interest be in
excess of two {2) percent per annum. ' . .

2.  If the total of the unwithdrawn contributions plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
deceased person's estate such additional amount as would, when added to the unwitidrawn
contributions and interest thereon, equal one thousand dollars ($1,000.00).

G. Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitled to or receive any benefits or allowances"whatsoever because of or as a resuit of -
the death of a person described in subsection A. of this section, and no moneys other than those

g spouse, surviving domestic partner surviving

child or children; or estate of the deceased person.

(Prior code § 2903.255; Ords. 23807, 27712, 27768.)

3.36.1260 * Return of contributions to certain survivors of person who dies before

reaching fifty-five.

A. If a person who becomes a member of this Plan because of the reason set forth in Section
3.36.760 should die before he or she reaches fifty-five (55) years of age, such person's surviving
spouse, surviving domestic partner, surviving child or children (as such terms are defined in Section .
3.36.1200) or estate shall be entitled under the conditions described in subsection C., D. or E. of Section

3.36.1250, whichever is applicable, to one (1) of the following:

1. Either to the retum from the retirement fund of a sum of money equal to the deceased _
person's contributions to the retirement fund, plus interest thereon to the date of death, as earned by
such fund, said interest not to exceed two (2) percent per annum, or to the sum of one thousand dollars

($1,000.00), whichever is greater; or

p allowance is payable arose out of and in the -

2.  If the death because of which the survivorshi
ty, as a result of injury or disease arising out of

'course of the deceased person's employment with the ci
and in the course of the deceased person’s employment with the city, while the person was an employee

of the city and a member of this plan, and a survivorship allewance is not payable pursuant to any other
. provision of this chapter, either the return from the retirement fund of a sum of money equal o the

_ deceased person’s contributions to the retirement fund, plus interest thereon to the date of death, as

' earned by such fund, said interest not to exceed two (2) percent per annum, or to the sum of one

thousand dollars ($1,000.00), whichever is greater.

B. For 'the, purposed of this section, if a surviving spouse Qr surviving domestic partner marries or
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establishes a domestic partnership, such marriage or domestic partnership shall not deprive the
surviving spouse or surviving domestic partner of payment hereunder, provided he or she éither is
married to the deceased person at the time of the deceased person's death or is a domestic partner of

the deceased person at the time of the deceased person's death.

(Prior code §2903 255a; Ords. 19123 23807, 26901, 27712.)

domeshc partner when such is determmable by Sectlon 3. 36 1270

Whenever in any other sectlon of this Part.8 it is stated that a surviving spouse or surviving domestic
partner shall be entltled to receive and be pald from the retirement fund the monthly-survivorship
allowance speCIf ed in this section, the surviving spouse or surviving domestic partner, whichever is
applicable; shall be entitled to recsive and shall be paid, ‘subject to other provisions, of this chapter
including Sections 3.36.1200 and 3.36.1230, the following monthly survivorship allowance -

A. Where Deceased Died or Retired Prior to August 1, 1968. If the person because of whose death
the surviving spouse is entitled to a monthly survivorship aﬂowance died or retired from city service prior
to August 1, 1968, the amount of monthly survivorship allowance payable to the surviving spouse shall

be:

1. - An amount equal to twenty-eight and one hundred twenty-five thousandths (28.125) percent
of the deceased person's final compensation as def‘ ned in Section 3.36.020.5, less the amount specrf fed

in Section 3.36.1340; or

2. [fthe deceased was retired for serwce-connected disability, an amount equal to twenty-e:ght
and one hundred twenty-five thousandths (28. 125) percent of the deceased person's final compensation,

as defined in Section 3.36.020.5; or

3. ' If the death because of whlch the survivorship allowance is payable arose out of and in the
course of the deceased person's employment with the city, or as a result of an injury or disease ansmg
out of and in the course of the deceased person's employment with the city, while the decéased pérson
was an emptoyee of the city and a member of this plan, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shail be an amount equal
to thirty-seven and one-half (37 1/2) percent of the deceased person's final compensatton as defined in

Section 3.36.020.5.

- B. Where Deceased Did Not Die or Retire Prior to August 1, 1968. If the person because of whose
death the surviving spouse or surwvung 'domestic partner is entltled to a monthly survivorship allowance
did not die or retire from city service prior to August 1, 1968, then, exoept as provided in subsection C.,

D. or E. of this section and subject to the optional settlement provisions of Part 9.5 of this chapter, the
amount of monthly survivorship allowance payable to the surviving spouse or survnvmg domestic partner,

whichever is applicable, shali be:

1.  Anamount equal lo thirty-seven and five tenths (37.5) percent of the deceased person's final
compensat:on as defined in Sectlon 3.36.020.5, Iess the amounts spec:t' ied in Section 3.36.1340; or

2. |Ifthe deceased was retired for service-corinected disability, an amouint equal to thirty-seven

and one-half (37 1/2) percent of the deceased person's fi naI compensation as defined in Sectlon
3.36.020.5; or .

3. If the death because of which the survivorship allowance is payable arose out of and in the
course of the deceased person’s employment with the city, or as a result of an injury or disease arising
out of and in the course of the deceased person’'s employment with the city, while the deceased person
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was an empioyee of the city and a member of this plan, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equa
to thirty-seven and one-half (37 1/2) percent of the deceased person's final compensation as defined in

' Section 3.36.020.5.
C. Where Deceased Died or Retired On or After August 1, 1968, With Less Than Twenty (20)

Years Service Credit as a Member of this Plan . If the person because of whose death the surviving
spouse or surviving domestic partner is entitled to a monthly survivorship allowance died or retired from

e Gity service on o after August 1, 1968, the amourt of morithly survivorship allowance payable fo the
surviving spouse or surviving domestic partner, whichever is applicable, shall be an amount equal to one
and eight hundred seventy-five thousandths (1.875) percent of the deceased person'’s final
compensation for each year of service or portion thereof, less the amounts specified in Section
3.36.1340, subject to a maximum of thirty-seven and one-half (37 1/2) percent of such final

compensation, in any case where:

1. Atthe time of the person's death the person had earned less than tWenty (20) years of
. service credit in this plan while employed by the city; and '

2. The benefitis payable under this Section 3.36.1270 for any reason other thah:

" a. Thedeathofa peréon before fetirement_ whe;é the death arises out of and' in the ¢course

of the person's employment with the city; or
b. The death of a person who has been retired for service-connected disability buf whd dies

before receipt of retirement pay; or '

¢. Thedeath of a person who has been retired for service-donnected disability, who is not
reemployed by the city at the time of death and who dies during the disability retirement after receiving

any disability retirement allowance.

D. Where Deceased Retired On or After February 4, 2000; or Deceased Died On or After February
4, 2000, But Prior to Receipt of Retirement Allowance. Notwithstanding subsection B. above, if the -
person because of whose death the surviving spouse or surviving domestic partner is entitled to a
monthly survivorship allowance retired from city service on or after February 4, 2000, or died on or after
February 4, 2000, but before receiving any retirement allowance, then the amount of monthly .

- survivorship allowance payable to the surviving spouse or surviving domestic partner, whichever is

applicable, shall, subject to a maximum of forty-two and one-half (42 1/2) percent of the deceased
person's final compensation, be an amount equai to one (1) of the following, as applicable:

; 1. Thirty-seven and one-half (37 1/2) percent of the deceased person's final.compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person's death, the deceased
person was entitled to a retirement allowance of less than seventy-five (75) percent of the deceased

'person's final compensation.
2. . Thirty-seven and one-half (37 1/2) percent of the deceased person’s ﬁﬁaf compensation, if at

the time of the deceased person's death the deceased person was entitled to a retifement aflowance of
less than seventy-five (75) percent of the deceased person's final compensation and either: '

a. . The deceased person was retired for service-connected disability: or
b. The deceased person died prior to retirement and the death arose out of and in the
course of the person's employment with the city. : - : _

3. Fiffy (50) percént of the deceased person's retirement allowance, less the amounts specified

L AP ¥ B . D T A L I Y T e



Page 356 of 436

in Section.3.36.1340, if at the time of the deceased person's death the deoeased person was entitled to
a retlrernent allowance of at least seventy-five (75) percent of the deceased person's final compensatlon

4, Flfty (50) percent of the deceased person’s retirement allowance if at the time of the
deceased person's death, the deceased person was entitled to a retirement allowance of at least
eventy-fve (75) percent of the deceased person’s final compensatlon and either:

a. The deceased person was retired for serwce-connected dlsabmty' or

b. The person died pnor to retlrement and the death arose out of and in the course of the
person's employment wnth the city. .

" For the purposes of this subsection D., if the deceased person died prior to retirement, references to
the "deceased person's retirement allowance" or to the deceased's entitlement to a retirement allowance
shall mean the retirement allowance that would have been pald had the deceased person retired on the

day immediately preceding his or her death,

'E.  Where Deceased Was Employed in the Fire Department and Either Retired On or After July 1,
2008, or Died On or After July 1, 2008, But Prior to Receipt of Retirement Allowance. Notwuthstandmg
subsection B. above, if the person because of whose death the survwmg spouse or surviving domestic
partner is entitled to a monthly survivorship allowance was employed in the fire department and either
(a) retired from city service on or after July 1, 2008, or (b) died on or after July 1, 2008, but before
receiving any retirement allowance, then the amount of monthly survivorship allowance payable to the
surviving spouse or surviving domestic partner whichever is applicabie, shall, subject to a maximum of
forty-five (45) percent of the deceased person 's final compensation, be an amount equal to cne (1) of the

foilcwmg. as applicable;

" 1. Thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person's death, the deceased
person was entitied to a retirement allowance of less than seventy-five (75) percent of the deceased

person’'s final. compensation.
2. Thirty-seven and one-half (37 1/2) percent of the deceased person's final compensatlon if at

the time of the deceased person's death, the deceased person was entitied to a retirement allowance of
less than seventy-five (75) percent of the deceased person's final compensation and either:

a. The deceased person was retired for service-connected disability; or

b. The deceased person died prior to retirement and the death arose out of and in the
course of the person's employment with the city. :
3. Fifty (50) percent of the deceased person's retirement allcwance 1ess the amounts Speclt‘ed

in Sectrcn 3.36.1340, if at the time of the deceased person's death, the deceased person was entitled to
a retlrement allowance of at least seventy-ﬁve (75) percent of the deceased perscn s final compensatnon.

4. Fifty (50) percent of thie deceased person's retfrement allowance, if at the time of the
deceased person's death, the deceased person was entitled to a retirement allowance of at least

| - seventy-five (75) percent of the deceased person’s final compensation and either:

"a. The deceased person was retired for sewié-connected disability; or

b. The person died prior to retirement and the death arose out of and in the course of the
person’s employment with the city.
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For the purposes of this subsection E., if the deceased person died: prior to reﬁrement, references to
the "deceased person’s retirement allowance"” or to the deceased's entitlement to a retirement allowance
shall mean the retirement allowance that would have been paid had the deceased person retired on the .

day immediately preceding his or her death. :

F. Nothing in this section shall be deemed to entitle any person to any survivorship allowance that
was not provided by this chapter as this chapter existed at the time of the deceased person's death, _
except that the surviving spouse surviving domestic partner benefits described in subsection D. shall be

payable retroactive to the date of the deceased person's-death: |
(Prior code § 2903.256; Ords. 23807, 25616, 25936, 26565, 26901, 27712, 28331.)

3.36.1280 Amount of survivorship allowance to surviving spouse or surviving
domestic partner when such is determinable‘by Section 3.36.1280. .

Whenever in any other section of this Part 8 it is stated that a surviving spouse or surviving domestic
partner shall be entitled to receive and be paid from the retirement fund the menthly survivorship
allowance specified in this section, the surviving spouse or surviving domestic partner, whichever is’
applicable, shall be entited to receive and shall be paid, subject to other provisions of this chapter
including Sections 3.36.1210 and 3.36.1240, the following monthly survivorship allowance: _

A. Where Deceased Died or Retired Prior to August 1, 1968. If the person because of whose death
the surviving spouse is entitled to a monthly survivorship allowance died or retired from city service prior
to August. 1, 1968, the amount of monthly survivorship allowance payable to the surviving spouse shall
be equal to eighteen (18) percent of the deceased person's final compensation as defined in Section
3.36.020.5; plus five thousand six hundred twenty-five ten-thousandths (0.5625) percent of such final
compensation for each {uil year of service for which the deceased person was entitied to credit under the
provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1330, but in no event shal! such monthly survivorship allowance exceed twenty-eight and
one hundred twenty-five thousandths (28.125) percent of the final compensation of the deceased person

less the amounts specified in Section 3.36.1340. -

B. Where Deceased Did Not Die or Retire Prior to August 1, 1968. If the person because of whose
death the surviving spouse is entitled to a monthly survivorship allowance did not die or retire prior to
August 1, 1968, then except as provided in subsection C. or D of this section, the amount of monthly
survivorship allowance payable to the surviving spouse or surviving domestic partner, whichever is
applicable, shall be an amount equal to twenty-four (24) percent of the deceased person's final

'. compensation, as defined in Section 3.36.020.5, plus seventy-five hundredths (0.75) percent of such

final compensation for each year of service for which the deceased person was entitled to credit under
the provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1340, but in no event shall such monthly allowance exceed thirty-seven and one-half (37
1/2) percent of the final compensation of the deceased person less the amounts specified in Section

3.36.1340. '

C. Where Deceased Retired on or after February 4, 2000; or Deceased Died on or after February
4, 2000, but Prior to Receipt of Retirement Allowance. If the person because of whose death the -
surviving spouse or surviving domestic pariner is entitled to a monthly survivorship allowance retired
from city service on or after February 4, 2000, or died on or after February 4, 2000, but before receiving

any retirement allowance, then:

1. inthe case where, at the time of the deceased person’s death, the deceased person was |

entitled to a retirement allowance of up to seventy-five (75) percent of the deceased person's final -

compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to twenty-four (24) percent
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of the deceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five
. hundredths (0.75) percent of such final compensation for each year of service for which thé deceased
person was entitled to credit under the provisions of this plan in excess of the first two (2) years of
service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly aliowance
* exceed thirty-seven and five-tenths (37.5) percent of the final compensation of the deceased person,

less the amounts specrt" ied in Sectlon 3 36.1340.

2.' In the case where, at the time of the deceased person's death the deceased person was

compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal fo fifty (50) percent of the
deceased person's refirement allowance, less the amounts specified in Section 3.36.1340, butinno .
event shall such month!y allowance exceed forty-two and five-tenths (42.5) percent of the final
compensatlon of the deceased person, less the amounts spebn" ed in Section 3. 36 1340.

For the purposes of this subsection C., if the deceased person died prior to retirement, the "deceased
person's retirement alliowance” shall mean the retirement aliowance that would have been paid had the

deceased person retired on the day immediately precedmg his or her death.

" D. Where Deceased Was Employed in the Fire Department and Retired on or after July 1, 2008; or
Deceased Died on or after July 1, 2008, but Prior to Rece:pt of Retirement Allowance. if the person
because of whose death the surviving spouse or surviving domestic partner is entitled to a monthly
survivorship allowance was employed in the fire department and either (a) retired from city service on or
after July 1, 2008, or died on or after July 1 2008, but before receiving any retirement allowance, then: -

1. Inthe case where, at the time of the deceased person’s death, the deceased person was
entitled to a retirement allowance of up to seventy-five (75) percent of the deceased person's final
compensation. the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner whichever is applicable, shall be an amount equal to twenty-four (24) percent
of the deceased person’s final compensation, as defined in Section 3.36.020.5, pius seventy-five
hundredths (0.75) percent of such final compensatlon for each year of service for which the deceased .
person was entitled to credit under the provisions of this plan in excess of the first two (2) years of = -
service, less the amounts specified in Section 3.36.1340, but in no event shali such monthly allowance
exceed thirty-seven and five-tenths (37.5) percent of the final compensataon of the deceased person,

- less the amounts specﬂL~ ied in Section 3.36.1340.

2. Inthe case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of at least seventy-five (75) percent of the deceased persdn s final
~ compensation, the amount of the monthly survivorship aliowance payable to the survwlng spouse or
surviving domestic partner, whichever is applicable, shali be an amount equal to fifty (50) percent of the
deceased person's retirement allowance, less the amounts specified in Section 3.36.1340, but in no
event shall such monthly allowance excéed forly-ﬂve {45) percent of the final compensation of the

deoeased person less the amounts specified in Section 3.36.1340.

For the purposes of this subsection D., |f the deceased person died prior to retirement, the "deceased
person's retirement allowance” shall mean the retirement alicwance that would have been paid had the
.. deceased person retired on the day immediately preceding his or her death. .
(Prior:oode § 2903.257; Ords. 23807, 25936, 26836, 27712, 28331 )

' 3.36.1290 Marriage or domestic partnership of'survivi'ng spouse or surviving domestic
partner - When return. of contributions and monthly survivorship allowance are payable.

A.  Anything in this chapter to the contrary notwithstanding, from and after the effective date of this
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section, if the surviving spouse or surviving domestic partner of a deceased member who, at the time of
death is fifty-five (55) years of age and is entitled to credit for twenty (20) years of service, orwho is -
entitied to be credited with thirty (30) years of service regardless of whether such member has attained
the age of fifty-five (55), marries or establishes a domestic parinership, such marriage or domestic
partnership shall not deprive the surviving spouse or the surviving domestic partner of the return of
contributions, plus interest thereon, and monthly survivorship allowances for which he or she is eligible
at the time of the member’s death under Sections 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240,
3.36.1270 and 3.36,1280. Such surviving spouse or surviving domestic partner shall, despite such
marriage or-domestic parinership, be entitled subject to the provisions of this section-to receive and shall
be paid from the retirement fund, until such surviving spouse or surviving domestic partner dies, such
contributions plus interest there on, and such monthly survivorship allowance to which he or she would
be éntifléd pursuant to Sections 3.36.1200, 3.36,1210, 3.36.1230, 3.36.1240, 3.36.1270 and 3.36.1280),
as if he or she had not married or established a domestic partnership. In the event that any surviving
spouse or surviving domestic partner of any such member has, at any time before the effective date of

this section, remarried or established a domestic partnership and for such reason has been deprived of

| any such contribiitions, plus irterest thereon, dnd monthly survivorship allowances because of the

- disability, had establistied a re

‘Sections 3.36.1270 and 3.36.1280: .

provisions of Section$ 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240, 3.36.1270 and 3.36.1280, the return
of such contributions, and interest thereon (in the event the full return of such contributions, and interest
thereon, has not been made at the time of such.remarriage or establishment of a domestic partnership),
and payment of the monthly survivorship allowance shall be recommenced as of the effective date of
this Section and shall be thereafter paid in accordance with Sections 3.36.1200, 3.36.1210, 3.36.1230,
3.36.1240, 3.36.1270 and 3.36.1280, until such surviving spouse or surviving domestic partner dies, and
no longer, but no return of contributions plus interest thereon shall be made, and no survivorship
allowance shall be paid, for any period between the date such return of contributions plus interest
thereon and monthly survivorship allowance was terminated by such remarriage or establishment of a
domestic partnership and the effective date of this section, it being the intention that this section shail

operate prospectively and not retroactively.

B. As used in this section: -
1. For the purposes of Sections 3.36.1200 and 3.36.1210:

‘ a. "Surviving spouse” means the person to whom the deceased member was married at the
time of the deceased member's death and who survives the deceased member's death. '

- b.  "Surviving dorﬁestic partner” means the persoh with whom the deceased member, at the
time of the deceased member's death, had established a domestic partnership and who survives the

deceased member's death.
2. For the purposes of Section 3.36.1230 and 3.36.1240;

"Surviving spouse” means the person to whom the deceased member was married at the

a.
ed for service or

time of the deceased member's death and at the time the deceased member was retir
disability and who survives such deceased member's death.

b. "Surviving domestic partner” means the person with whom the deceased member, both at

the time of the deceased person's death and at the time the deceased member was retired for seivice or
gistered domestic partnership and who survives the deceased member's

death. E
3.  For the purposes of Sections 3.36.1270 and 3.36.1280:

a. "Surviving spouse” means whichever of the following is applicable for the purposes of
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i. The person to whom the deceased member was married at the time of the deceased
member's death and who survives the deceased member's death; or o

: ii. The person to whom the deceased{member was married at the time of the deceased
member's death and at the time the deceased member was retired for service or disability and who

survives the deoeas_ed member's death.

b. __"Surviving domestic partner” means whichever of the following is applicable for the

purposes of Sections 3.36.1270 and 3.36.1280:

i. The person with whom the deceased member, at the time of the deceased member's
death, had established a domestic partnership and who survives the deceased person's déath; or

“ii. The person with whom the deceased member, both at the time of the deceased
person’s death and at the time the deceased member was retired for service or disabiity, had
established a domestic partnership and who survives the deceased member's death.

(Prior code § 2003.257a; Ords. 21686, 23807, 27712.)

3.36.1205 Reinstatement of terminated allowances.

A.  If the monthly allowance of the surviving spouse of any person who retired or died prior to
October 1, 1999, was terminated pursuant to the provisions of Chapter 3.36 of the San José Municipal
Code as such Chapter read before the effective date of Ordinance No. 25936, because the surviving

spouse remarried, the monthly allowance shall be reinstated effective the later of:

1.  October 1, 1999; or

2. The first month after the surviving spouse provides documentation satisfactory to the
Secretary to the Board showing the surviving spouse’s eligibility for reinstatement, of the allowance.

B. The reinstatement of the monthly allowance shall be prospective only and no payments shall be
made for the months during which the allowance was terminated pursuant to the prior provisions of _
Chapter 3.36. Any cost-of-living adjustments pursuant to Chapter 3.44 of the San José Municipal Code
shall also be prospective only and no cost-of-living adjustments shall be made for any time during which

the monthly allowance was terminated.

C. The reinstated monthly affowance shall be paid to the eligible surviving spouse for the

remainder of the surviving spouse's life.
(Ord. 25936; 27712.) |
3.36.1300 Amount of survivorship aIloWa_mce payable to survivfng’ child or children.

Subject to and except as otherwise provided by other provisions of this Chapter, if and whenever any
survivorship allowance is payable to any surviving child or children pursuant to other provisions of this
Part 8, the surviving child, or each of the surviving children if there is more than one (1) surviving child of
the deceased member or person, shall be entitled to receive and shall be paid from the retirement fund,
until the surviving child marries, establishes a domestic partnership, attains the age of eighteen (18)
years or dies, whichever is the earlier time, and no longer, the following monthly survivorship allowance:

A. Death or Retirement Prior to August 1, 1968 - One Eligible Surviving Child. If the person
because of whose death the surviving child is entitled to a monthly survivorship allowance died or retired

-, s -
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from city servi'ce prior to August 1, 1968, and if in addition, there is only one (1) eligible sun)iving child of
the deceased person entitled to receive a monthly survivorship allowance, then in that event while there
is only one (1) eligible surviving child of the deceased person entitled to receive a monthly survivorship

allowance, the monthly allowance payable fo such child shall be:

" 1. Anamount edual to eighteen and seventy-five hundredths (18.75) percent of the deceased
person’s final compensation less the amounts specified in Section 3.36.1330; or - .

2. fthe death because of which the survivorship allowance is payable arose out of and in the
course of the deceased person's employment with the city, or as a result of injury or disease arising out
of and in the course of the deceased person's employment with the city while the deceased person was
an employee of the city and a member of this plan and before he or she was retired for service or
. disability, then in that event the amount of the monthly survivorship aliowance payable to one (1)

surviving child shall be twenty-five (25) percent of the deceased person's final compensation, less the

amounts specified in Section 3.36.1330.

3. if the deceased was retired for service-connected disability, an amount equal to eighteen and
‘seventy-five hundredths (18.75) percent of the deceased person's final compensation.

' B.  Death or retirement not prior to August 1, 1968; one eligible surviving child, If the person
because of whose death the surviving child is entitled to a monthly survivorship allowance did not die or
retire from city service prior to August 1, 1968, and if, in addition, there is only one (1) eligible surviving
- child of the deceased person entitled to receive a monthly survivorship allowance, then in that event,
while there is only one (1) eligible surviving child of the deceased person entitled to receive a monthly -
survivorship allowance, the amount of such monthly survivorship allowance payable to such child shall

be:

¢

, 1. An amount equal to twenty-five (25) percent of the deceased person's final compensation,
less the amounts specified in Section 3.36.1330; or :

2. Ifthe death arose out of and in the course of the deceased person's employment with the
city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, while the deceased person was an employee of the city and a member of this
plan, and before he or she was retired for service or disability, an amount equal to twenty-five (25)

percent of the deceased person's final compensation.

3. Ifthe deceased was reftired for service-connected disability, an amount equal to twenty-five
(25) percent of the deceased person's final compensation. : _

C. Death or retirement prior to August 1, 1968 - two eligible surviving children. If the person
because of whose death the surviving children are entitled to a monthly survivorship allowance died or
retired from city service prior to August 1, 1968, and if in addition there are only two (2} eligible surviving
children of the deceased person entitled to receive a monthly survivorship allowance, then in that event -
while there ‘are only two (2) such surviving children of the deceased person entitled to receive a monthly

survivorship allowance, the aliowance payable to each child shall be:

1. Ifthe death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the-course of the deceased person's
. employment with the city, the monthly retirement allowance payable to each of the surviving children
shall be an amount equal to one-half ( 1/2) of the amount specified in paragraph a below, or one-half
( 1/2) of the amount specified in paragraph b below, whichever is the lesser amount:

: a. Twenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person's final compensation, less the amounts specified in Section 3.36.1330; or
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b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final

compensation, less the amounts specified in Section 3.36.1330.

2. |f the death arose out of and in the course of the deceased persori's employment' with the
city, or as a result of an injury or disease arising out.of and in-the course of the deceased person's . . _
employment with the city, while the deceased person was an employee of the city and a member of this

system and before he or she was retired for service or disability, the monthly survivorship allowance
payable to each of the two (2) surviving children shail be one-half ( 1/2) of the amount specified in
paragraph a below, or one-half ( 1/2) of the amount specified in paragraph b below, whichever is the .

lesser amaount: .

a. _ Fifty (50) percent of the deceased person's final compensation less the amounts specified
in Section 3.36.1330; or ’ ) ' -

b. That percentage of the deceased person's final compensation Which. when added to the
percentage of such compensation which is paid or payabie to a surviving spouse of such deceased
person, will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts

specified in Section 3.36.1330.

3. Ifthe deceased was retired for service-connectéd disability, the monthly retirement allowance
payable to each of the surviving children shall be an amount equal to one-half ( 1/2} of the amount
specified in paragraph a. below, or one-half ( 1/2) of the amount specified in paragraph b. below,

whichever is the lesser amount;

a. Twenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person's final compensation; or - '

b. That percentage of the deceased person's final compensation which, when.added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final

compensation. -

D. Death or retirement not prior to August 1, 1968 - two eligible surviving children. If the person
because of whose death the surviving children are entitled to a monthly survivorship aliowance did not
die or retire from city service. prior to August 1, 1968, and if in addition there are only two (2) eligible -
surviving children of the deceased person entitled to receive a monthly survivorship allowance, then in
that event, while there are only two (2) eligible surviving children of the deceased person entitled to
receive a monthiy survivorship allowance, the monthly survivorship allowance payable to each of the two

. (2) surviving children shall be: ‘

. 1. Ifthe death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person’s
employment with the city, the monthly allowance payable to each of the surviving children shall be an
amount equal to one-half ( 1/2) of the amount specified in paragraph a below, or one-half ( 1/2) of the

" amount specified in paragraph b below, whichever is the lesser amount: -

a. Thirty-seven and five tenths (37.5) pefcent of the deceased person's final compensatioﬁ,‘ -
less the amounts specified in Section 3.36.1330; or : ‘

b. That percentage of the deceased person's final compensation which when added to the

percentagé of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such



Page 363 of 436

final compensation, less the amotints specified in Section 3.36.1330.

2.  If the death because of which said survivorship allowances are payable arose out of and in
the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan, and before he or she was retired for -
service or disability, then in that event the amount of such monthly survivorship allowance payabie to

each of said two (2) children from-and after said death, while entitled to the same, shall be one-half ( 1/2)
----------of--the--ameunt-speeiﬁed--inaaragraah—a—betem—-of-one_-ﬁaif(—--17‘2)of-the--amount'speciﬁed""in ‘paragraph’b
below, whichever is the lesser amount: - ‘ o S

a.  Fifty (50) percent of the deceased person's finai compensation, less the amounts _
specified in Section 3.36.1330; or ‘ _ , .

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such compensation which is paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final -

compensation, less the amounts specified in-Section 3.36.1330.

3. Ifthe deceased person was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shall be an amount equal to one-half 1/2) of the amount
specified in paragraph a. below, or one-half { 1/2) of the amount specified in paragraph b. below, -

whichever is the lesser amount: _
a. _Thirty-seVen and five-tenths (37.5) péfcent of fhe deceased person's final compensation;
or S .

b. That beréentage of the deceased person's final E:ompen_sation which, when added to the

percentage: of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation.

E. Death or retirement prior to August 1, 1968: three or more eligible surviving children. If the
person because of whose death the surviving children are entitied to a monthly survivorship allowance
died or retired from city service prior to August 1, 1968, and if, in addition, there are three (3)or more
eligible surviving chiidren of the deceased person entitled to receive a monthly survivorship allowance,
the monthly survivorship allowance payable to each child while he is entitled to the same shall be:

1. Ifthe death did not arise out of and in the course of the deceased person’s employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly aliowance payable to each of the surviving children shall be the
amount specified in paragraph a below, or the amount specified in paragraph b below, whichever is the

lesser amount: :

Thirty-seven and five-tenths (37.5) perceht of the deceased person's final compensation

a.
nts specified in Section 3.36.1330, divided by the number of children entitied to receive an

less the amou
allowance; or

b. That percentage of the deceaéed person's final compensation which, when added to the

peroentagé of such final compensation which is paid or is payable to a surviving spouse of such
; deceased person, wili not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such
final compensation less the amounts specified in Section 3.36.1330, divided by the number of children

entitled to receive an ailowance.
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2. If the death because of which said survivorship allowances are payable arose out of and in

~ the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan, and before he or she was retired for.
service or disability, then in that event the amount of such monthly surwvorshlp allowance payable to
each child while he or she is entitied to same shall be the amount specified in the followrng paragraph a.,

or the amount spegified in the following paragraph b., whuchever is the lesser amount:

' Sevenfy-f‘ ve (75) percent of the deceased person's final compensation, 1ess the amounts
specified by Section 3.36.1330, divided by the number of children entitled to receive an allowance; or

b. That percentage of the deceased person’s final compensation which, when added to the
percentage of such final compensation paid or payable to a surviving spouse of such deceased person,
will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts ‘
specified in Section 3.36.1330, divided by the number of children entitled to receive an aliowance.

3. If the deceased person was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shall be the amount specified in paragraph a. below, or the
amount specified in paragraph b. below, whichever is the lesser amount: :

a. Thlrty-seven and five-tenths (37. 5) percent of the deceased person 's fi nai oompensatron
divided by the number of chlidren entitled to receive an ailowance; or .

b. That percentage of the deceased person's final compensation which, when added to the

_ percentage of such final compensation which is paid or is payable to a surviving spouse of such
deceased person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such

final compensation, divided by the number of children entitled to receive an allowance.

F.. Death or retirement not prior to August 1, 1968 - three or more eligible surviving children. if the
person because of whose death the surviving children are entitled to a monthly survivorship allowance
. did not die or retire from city service prior to August 1, 1968, and if, in addition, there are three (3) or
more eligible surviving children of the deceased person entitled to receive a monthly survivorship
allowance, then in that event, while there are three (3) or more such surviving children of the deceased
- person entitled to receive a monthly survivorship allowance, the monthly survrvorshsp allowance payabie

to each child shall be:

. 1. Ifthe death did not arise out of and in the course of the deceased person's employment wrth
the city, or as a result of an injury or disease arising out of and in the course of the deceased person’s
employment with the city, the monthly allowance payable to each of the survwmg children shall be the
amount specified in the following paragraph a., or the amount specified in the following paragraph b,

whtchever is the lesser amount:

a. Fifty (50} percent of the deceased person's .final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an allowance: or

b That percentage of the deceased person's final r.':o‘mpensatron‘whlch when added to the

percentage of such final compensation which is paid or is payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such -

final compensation, less the amounts specified in Sectlon 3. 36 1330, divided by the number of children

entitled to receive an allowance

2.  Ifthe death because of which said survivorship allowances are paYable arose but ofandin -

the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person’s empioyment with the city, while the deceased
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person was an employee of the city and a member of this plan and before he or she was retired for
service or disability, then in that event the amount of such monthly survivorship allowance payabie to
each child from and after said death while he or she is entitied to the same shali be the amount specified
in the following paragraph a., or the amount specified in the following paragraph b., whichever is the

_ lesser amount:

Seventy-five (75) bercent of the deceased person's final compensation, less the amounts

a.
ection 3.36.1330, divided by the number of children entitled to receive an aliowance; or

specified in 'S

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final
compensation, less the amounts specified in Section 3.36.1330, divided by the number of children

entitled to receive an allowance.

' 3. If the deceased person was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shall be the amount specified in the following paragraph a., or
the amount specified in the following paragraph b., whichever is the lesser amount:

a. Fifty (50) percent of the deceased person's final compensation, divided by the number of
children entitled to receive an allowance; or - : :

_ b. That percentage of the. deceased person's fina! compensation which, when added to the
percentage of such final compensation which is paid or is payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance.

G. Nothing in this section shall be deemed to entitle any person to any errvivofship allowance that
was not provided by this chapter as this chapter existed at the time of the deceased person's death.

(Prior code § 2903.258; Ords. 23807, 26901, 27712))

3.36.1305 Amount of survivorship allowance payable to surviving child or children
when member had less than twenty years service credit earned while employed by city.

Except as provided in subsection E. below, if and whenever any survivorship allowance is payabie to
any eligible surviving child or children pursuant to the provisions of this Part 8 becayse of the death of a
member who, at the time of the member's death, had earned less than twenty (20) years of service
credit in this plan while employed by the city, then instead of any other survivorship aflowance provided
to eligible surviving children under this Part 8, the surviving children's mionthly survivorship allowances

shall be as follows: ‘

A. Toone (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the
deceased person's final compensation for.each full year of service eamed in this plan while empioyed by
the city, subject fo a maximum of twenty-five (25) percent of such final compensation. Pro rata credit . -
shall be given for a portion of a full year of service.

B. Toeach of two (2) eligible surviving children, one-half ( 1/2) of the amount specified in the
following paragraph 1. or one-half ( 1/2) of the amount specified in the following paragraph 2., whichever

. is the lesser amount:

1 _One and eight hundred seventy-five thousandths (1.875) percent of such deceased person's
final compensation for each full year of service earned in this ptan while employed by the city; provided,
however, that in no event shall the combined monthly allowance payable to the children exceed a :
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maximum of fifty (50) percent of such final compensation. Pro rata credit shail be given for a portion of a

full year of service,

- 2. That percentage of the deceased person's final compensation which, when added to the

percentége of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation. :

C. " To each of three (3) of more eligible surviving children, the amount specified m the following
paragraph 1. or the amount specified in the following paragraph 2., whichever is the lesser amount:

1. Two and five-tenths (2.5) percent of such deceased person's final compensation for each full
- year of service earned in this plan while employed by the city, divided by the number of children entitled
to receive an allowance; provided, however, that in no event shall the combined monthly allowance paid
to the children exceed a maximum of seventy-five (75) percent of such final compensation. Pro rata

credit shall be-given for a portion of a full year.

2. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation, divided by the number of children entitled to receive an allowance.

- D. The benefits payable pursuant to this Section‘3.36.1305 shall be payable to each eligiblé |
surviving child until that surviving child marries, establishes a domestic partnership, attains the age of
eighteen (18) years, or dies, whichever first occurs. Thereafter, no benefits shail be payable to such

child.

E. This Section 3.36.1305 shall not apply, and benefits payable to the deceased pefson'-s eligible
surviving child or surviving children shall be calculated as provided in Section 3.36.1300, in any case
where benefits are payable on account of: '

- 1. The death of a person before retirement where the death arises out of and in the course of
the person's employment with the city; or ,

2. The death of a person who has been retired for servicé~connected disability but who dies

before receipt of retirement pay; or '

3. The déath of a person who has been retired for service-connected disability, who is not
reemployed by thé city at the time of death and who dies during the disability retirement after receiving
any disability retifement allowance. :

(Ord. 25616; 27712.)
3.36:1310 Limitation of total amount payable to surviving spouse and children.

A.  Anything in the preceding provisions of this Part 8 to the contrary notwithstanding, the tota!
amount of survivorship or other allowances payable monthly to a surviving spouse or surviving domestic
partner pursuant to the provisions of this Part, together with and in addition to the total. amount of _
allowances payable monthly to any and all eligible surviving children pursuant to the provisions of this

Part, shall not exceed the foilowing maximum amounts:

1. Where deceased died or retired prior to August 1, 1968. if the person becalise of whose
death the surviving spouse or children are entitled to @ monthly allowance or ailowances died or retired
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from city service prior to August 1, 1968, the maximum amount of all monthly allowances payable to a
surviving spouse and children shall not exceed fifty-six and twenty-five hundredths (56.25) percent of the
deceased person’s final compensation, less the amounts specified in Section 3.36.1330; provided and
excepting, however, that if the death because of which said allowances are payable arose out of and in
the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased

person was an employee of the city and a member of this plan and before he or she was retired for
hat event the maximum amount of all of said allowances shall not exceed

: service or disability, then in t ‘ ;
me - s@VEDNy-five (75) percent of the deceased-person's final compensation, fess the amounts specified in~— -~~~
Section 3.36.1330. - _ . : . :

2. Where deceased did not die or retire prior to August 1, 1968. If the person because of whose
death the surviving spouse, surviving domestic partner or children are entitled to a monthly allowance or
allowances did not die or retire from city service prior to August 1, 1968, the maximum amount of all
monthly allowances payable to a surviving spouse or surviving domestic partner and children from and
after the death shall not exceed seventy-five (75) percent of the deceased person’s final compensation,
less the amounts specified in Section 3.36.1330. . : o L

- B. Inthe event that the monthly amount payable to a surviving spouse or surviving domestic
partner, together with or in addition to the monthly amounts payable to the eligible surviving children
should exceed the applicable maximum, the amounts payable to the children shall be reduced to such
amounts as will not, when added to the sum payable to the surviving spouse or surviving domestic

partner, exceed the monthly maximum.

(Prior code § 2003.259; Ords. 23807, 27712.)

3.36.1320 Surviving children's allowances - How paid.

A.  Except as otherwise provided in this chapter, any survivorship allowance which is payable under
the provisions of this chapter to any surviving child or children shall be paid to such parent or parents of
such child or children as have custody of such child or children, for the benefit of such child or children,
or if a guardian or guardians have been appointed for such child or children, and the board shall have
received notice thereof, to the guardian or guardians of such child or children, for the benefit of such

child or children. _ -

B. Notwithstanding the above, however, the poafd, in its discretion, may at any time or from time to
time pay said allowances to any other person or persons, for the benefit of such child or children, or

directly to the child or children, if it finds that such will be in the best interest of the children. In addition,

the board may, if it has reason to believe that such allowances are not being used for the benefit of the

child or children entitled thereto, suspend such payments, or any of them, until such time as it receives -
assurance, satisfactory to the board, that such payments will be used for the benefit of the children

entitled thereto. '

C. No person shall have any claim égainst the board or any member thereof because of orby
reason of the board's susperision of any payments or by reason of the board's changing the person or

persons fo whom such payments are made.
(Prior code § 2903.260; Ords. 23807, 27712.)
3.36.1325 ~ Surviving éhildren's-ailowances - Payment to custodjan or trustee.

" A, Amember of this plan or any person who has retired from this plan may designate, oh a .
beneficiary designation form approved by the board, that any survivorship allowance which is payable
under the provisions of this chapter to any surviving child or children of the member or retired person
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- shall be paid to any of the following:
1. A named custodian for such child under the California Uniform Transfers to Minors Act.

2 A trustee of a trust created for the beneﬁt of such child or children under such member's or .
-retired person’s will. _

3. Atrustee of an inter vivos trust credtted for the benefit of such child or children.

B. Payment to custodian. Such survivorship allowance shall be paid to a custodian under the
California Uniform Transfers to Minors Act named ina benet” clary designation form if all of the following

conditions are met: |
_ 1. The board is provided wnth proof to the board's satisfaction that such person is in fact the
custodian named in the beneficiary designatiori form and ‘

2. The board is provided with written acknowledgement of receipt of payment as custodian, as
- provided by California Probate Code Section 3908, on such form as the board may provide, together
with execution of such addmonat waivers, indemnification, or other documents as the board may require.

- C. Payment to trustee of testamentary trust. Such survrvorshlp allowance shall be paid to a trustee
named in a member's or retired person's will if all of the followmg conditions are met:

1. Such member's or retired person s beneficiary desrgnatson form specifically desrgnates a
trust created under such person's will as benefi crary, and

2. Such member's or retlred person's will contains provisions specifi cally creating such trust or
trusts for the benet‘ t of such member’s or retired person s surviving child or children. _

3. The trustee is named in such member's or retlred person's will.

4. The board is provided with a filed, endorsed, and certified ‘copy ofa eourt order which
determines the validity of such trust or trusts and orders the establishment of such trust or trusts.

D. Payment to trustee of inter vivos trust. Such survrvorshlp allowance shall be paid to the trustee
of an inter vivos trust if all of the followmg condltrons are met:

1.  Such trust is clearly identified to the board's satisfaction on such member’s or ret!red person s
benet‘ iciary desrgnatuon form on file with the board.

2. Such trust contains provrsrons spec:f cally creating a trust or trusts for the beneﬁt of such
member’s or retired person’s surviving child or children. :

3. The board is provided w:th a f led, endorsed and certifi ed copy of a court order pursuant to
California Probate Code Section 1138.1 or similar statute authonzrng and approvmg payment of such -

benefit to such trust.

E Unless and until the cond;tlons of either B., C., or D. of this Section 3.36.1325 are met, the
payment of such survivorship allowance shail be made in accordance with Section 3.36.1320 of this

chapter.

(Ords. 22342, 23807, 27712.)
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3.36.1330 No deduction after Janua
benefits. ‘

Anything elsewhere in this chapter to the contrary notwithstandirig,
the amount of any monthly survivorship or death allowance or benefit payable to any person or fo any
estate under and by virtue of other provisions of this chapter shall be computed and determined as
provided by other applicable sections of this chapter without fonbeing -made because ofany —
authorize or require the

ry 1, 1964, of amount of workmen's compensation

from and after January 1, 1964,

provision of this section. Nothing herein contained, however, shall be deemed fo

recomputation or increase of the amount of any survivorship or death allowance or benefit computed
and paid prior to January 1, 1964, pursuant to the provisions of this section as it read prior to said date, it
being the intent that the present provisions of this section shall operate prospectively as herein provided

and not retroactively.

(Prior code § 2903.261; Ords. 23807, 27712.)
3.36.1340 Reduction of benefits if member retires before attaining age fifty-five.

A.  Ifa member should retire for service pursuant to the provisions of Part 6 of this retirement Plan
prior to July 5, 1992, and before attaining the age of fifty-five (55) years, and if said member is entitled fo
be credited with twenty (20) or more years of service but less than thirty (30} years of service, then each
allowance, benefit or other payment to which any person, persons or estate would otherwise be or
become entitled to under or by virtue of the preceding sections of this Part 8 shali be reduced to an -
amount which bears the same relationship to the unreduced allowance, benefit or payment as the
partially reduced allowance defined and referred to in subsection B.2. of Section 3.36.810 bears to the
unreduced allowance defined and referred to in subsection B.1. of Section 3.36.810.

B. Ifa member should retire for service pursuant to the provisions of Part 6 of this retirement Plari
on or after July 5, 1992, and before attaining the age of fifty-five (55) years, and if said member is
entitled to be credited with twenty (20) or more years of service but less than twenty-five (25) years of
service, then each aliowance, benefit or other payment to which any person, persons or estate would
otherwise be or become entitled to under or by virtue of the preceding provisions of this Part 8 shall be
reduced to an amount which bears the same refationship to the unreduced allowance, benefitor -
payment as the partiaily reduced allowance defined and referred to in-subsection B.2. of Section
3.36.810 bears to the unreduced allowance defined and referred to in subsection B.1. of Section

3.36.810. -
(Prior code § 2903.263; Ords. 21686, 23807, 24002, 27712.)

3.36.1350 ‘Survivors‘hip benefits payable where person eligible for monthly allowance
under Section 3.36.760 dies before receiving same. ‘

A. If a person who becomes a member of this plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die before receiving any monthly aliowance
provided for in Section 3.36.760, such person's surviving spouse, surviving domestic partner, child or.
children (as these terms are defined in Section 3.36.1200), shall be entitied to:

N 1. Under the conditions described in subsections C. and D. of Section 3.36.1200, a sum.of
, money equal to all contributions of the deceased person to the retirement fund plus interest thereon as
- eamned by the fund to the deceased person's death, but in no case shall the interest exceed two (2) .

percent per annum; and ‘
2. Under the conditions described in subsections F. and G. of Section 3,36.1200; and subject to
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the withholding provided for in subsection H. of Section 3.36.1200, if a lump sum return of contributions
and interest is chosen, a monthly allowance, the amount of such allowance to be as specified in

subsection C. of this section. :

‘B. If a person who becomes a member of this system because of the reason set forth in Sectioh

3.36.'760 and has reached fifty-five (565) years of age should die before receiving the monthly allowance _

. provided for in Section 3.36.760, then under the conditions described in subsection E. of Section
3.36.1200 such deceased person's estate shall be entitled to a return of his contributions together with

~interest thereon o the date of death, but in no case shall the interest exceed two (2) percent per annum.

C.  The amount of a monthly é110wanqe payabie under this section shall be:

1. To a surviving spouse or surviving démestic partner for the surviving spouse's or surviving
domestic partner's life,.one and eight hundred seventy-five thousandths (1.875) percent of such
deceased person’s final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year.

-~ 2. Toone(1) elig'iblé éurviving child, oné and twentY-ﬁve one h'u'ndredths (1.25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

~ Pro rata credit shall be given for a portion of a full year.

3. To each of two (2) eligible Surviving children, one-half ( 1/2) of the arhount specified in the
following paragraph a or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

a. One and eight hundred seventy-fivé thousandths (1.875) percent of such deceased
person's final compensation for each full year of service: provided, however, that in no event shall the
combined monthly allowance payable to such children exceed a maximum of fifty (50) percent of such

‘. final compensation. Pro rata credit shall be given for a portion of a full year.

' b. Thatpercentage of the deceased person's ﬁnai compensation which, when added to the
percentage of stch final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation. :

- 4. To each of three (3) or more eligible surviving children, the amount specified in the following
- paragraph a or the amount specified in the following paragraph b, whichever is the lesser amount:

‘ a. Two and five tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance;. provided,

however, that in no event shall the combined monthly allowance paid to the children exceed a maximum

of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year. .

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving -
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance. ~ .

D.  Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance
hereunder, shall, if he or she othen":vise meets the eligibility requirements of Part 9 of this chapter, it
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being assumed for purposes of such part that such child would be entitled to a surviving child's monthly
survivorship allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled fo a
child's school aliowance for the time set forth in Section 3.36.1440 in the same amount, including retum
of contributions and monthly survivorship allowance as set forth above for surviving child and children.

(Prior codé § 2003.263a; Ords. 19478, 23807, 27712,) . .
3.36.1360 ' _Survivorship b"éﬁgﬁtsggﬁgglg_ﬁhgx;e_pgisnn_eﬁgible.io;monmly_auowam.. S

under Section 3.36.760 dies after receiving same.

" Ifa person th bégbmes a member of this plan because of the reason set forth in Section

A.
3.36.760 and has reached fifty-five (55) years of age should die after receiving any such allowance, such
person’s surviving spouse, surviving domestic partner, and surviving child or children (as these terms -
are defined in Section 3.36.1230) shall be entitled to a monthly allowance under the conditions
described in subsections C. and D. of Section 3.36,1230, the amount of such monthly allowance to be
as specified in subsection B. of this section, and the d eceaséd person's estate shall be entitled to a

payment of one thousand dollars ($1,000.00) under the conditions described in subsection E. of Section
3.36.1230. ‘ A _ _ -

B. The amount of such monthly a!iowandé payable under this section shall be:

‘ 1. -To a surviving spouse or surviving domestic partner for the surviving spouse’s or surviving

domestic partner's life, one and eight hundred seventy-five thousandths (1.875) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the montbly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year. .

2. To one (1) eligible surviving child, one and twehty-ﬁve hundredths (1.25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

Pro rata credit shall be given for a portion of a full year,

To each of two (2) eligible surviving children, one-halif ( 1/2) of the amount specified in the

3.
mount specified in the following paragraph b, whichever

following paragraph a, or one-half { 1/2) of the a
is the lesser amount: ‘

a. One and eight hundred seventy-five thousandths (1.875) percent of such deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to said children exceed a maxinmium of fifty (50) percent of such

final compensation. Pro rata credit shall be given for a portion of a full year. .

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic pariner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation; - o : ' : ,

. 4, Toeach ‘of three (3) or more eligiblé surviving children, the amount specified in the following
paragraph a, or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitied to receive an aliowance; provided, _
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shail be given for a portion of a

full year. :
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' b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partnier of such deceased person will not exceed a total of seventy-five (75) percent of such .
final compensation, divided by the number of children entitled to receive an aliowance.

C. Each child -who, if he or she were under the age of eighteen (18) years, wouid be a surviving
child as defined in Section 3.36.1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements of Part 9 of this chapter, it being

~assumed for purpose of such Part that such child would be entiled fo a surviving child's monthly
survivorship allowance under Part 8 if he or she Wére Uinder eighteen (18} years of age, be ehtitled to a
child's school allowance for the time set forth in Section 3.36.1440 in the same amount, including return
of contributions and monthly survivorship allowance as set forth above for surviving child and children.

- D. Such deceased person shall, for the purpose of ttie definition of spouse, domestic partner, child
~ or children contained in this section, be deemned to have refired as of the date such decéased person
first received a monthly allowance under this chapter. : B

(Prior code § 2903.263b; Ords. 19123, 23807, 27712))
3.36.1370  Termination of allowances or benefits for treason or conviction of a felony. -
) Any and all allowances or benefits payable to any person under and by virtue of any of the provisions

of this Part 8 may be cancelled and terminated by the retirement board, in its soie discretion, if the
recipient thereof should commit treason or be convicted of a feiony.

(Prior code § 2903.262; Ords. 23807, 27712.) -

Part9 :
SURVIVING CHILD'S SCHOOL ALLOWANCE

Sections:

3.36.1400. Administration and enforcement - Retirement board authority.

3.36.1410 ° Definitions.

3.36.1430 When period of nonattendani:e is deemed fuil-time attendance.

3.36.1440 Duration of entitlement,

3.36.1450 Chilcj's school allowance - Amount. |

'3.36.1400  Administration and enforcement - Retireme‘nt board authbrity. B

A. The retirement board referred to in Part 3 of this Chapter 3.36 is hereby authorized and
‘empowered to adopt, administer and enforce all such rules and regulations, not inconsistent with the
provisions of this part, as it may deem reasonably necessary for the proper administration, management,
implementation, carrying out, enforcement or control of the provisions of this part or.of the program

provided for by the provisions of this part.

B. [Inaddition, the retirement board is hereby authorized and empbwered to make ihquiries and
investigations, hold hearing, and make administrative or factual findings and determinations where it

Ix)
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finds such to be reasonabiy neceséary for the proper administration, management, implementation,
carrying out, enforcement or control of the provisions of this part or of the program provided for by the
provisions of this part. Any and all such findings and determinations of the retirement board shail be

deemed final and conclusive.

(Prior code § 2903.270k.)

3.36.1410 _ Definitions.

As used in this Part 9;

=duc: tution" Defined. "Educational institution” means a school (including a technical,

A.  "Educational Institutior ined
trade or vocational school), junior college, college or university:

1. Which is operated or directly supported by the United States, or by any state of the United
States, or by any local government or politicat subdivision thereof: or _

: 2. Which is approved by a state or accredited by a state-recognized or nationally recognized

- accrediting agency or body. A nationally recognized accrediting agency or body is an agency or body
that has been determined to be such by the United States commissioner of education. A state-
recognized accrediting agency or body is an agency or body designated or recognized by a state as a
proper authority for accrediting schools, colleges or universities as meeting educational standards.
Approval by a state includes approval of a school, college or university as an educational institution, or
of one (1) or more of the school's, college's or university's courses by a state agency or subdivision of .
the state. This approval may be indirect, as for example, if attendance at the schoof satisfies the state's
compulsory educational laws, or if the school has tax exemption as a school, or if the school receives

financial aid, loans or scholarship allowances; or

3. Whose credits are accepted, on transfer, by not less than three (3) insfitutions which have
been accredited by a state recognized or nationally recognized accrediting agency or body, for credit on
the same basis is if transferred from an institution so accredited. Acceptance of credits on transfer
includes, in addition to acceptance of laterally transferred credits between similar institutions,
acceptance of credits completed in an institution at a lower grade level for entrance into an institution at

- & higher grade ievel.

B. ‘"Eligible Survi\?ing Child" Defined. "Eligible surviving child" means a surviving child, as defined in
subsection E. of this section, who meets and satisfies all of the following conditions: -

1. Such surviving child must have attained the age of eighteen (18) years; and
2. Such surviving child must not have attained the age of twenty-two (22) yearé; and
3. Such surviving child must be -neither married nor a member of a domestic partnership; and

4. Such surviving child must be a fuli-time student, as such term is defined in subsection D. of

. this sect'ion.
" C. "Full-Time Attendance” Defined.

1. "Full-time attendance" at an educational institution means:

a. Enroliment in a junior coliege, college or university in a day or evening
noncorrespondence course of at least thirteen (13) school weeks' duration which is full-time under the
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schooi's standards and practices fbr day students; or -

b, En_'roilment in any other educafiona.l institution in a day or evening noncorrespondence
course of at least thirteen (13) schoof weeks' duration which is full-time under the school's standards and
practices for day students with scheduled attendance at the rate of twenty (20) hours per week or more.

2. The thirteen-s.c,hooi-week duration requirement is met if the course lasts for thirteen (13)
‘weeks including the beginning and ending weeks. ' .

3. The thirteen-school-week duration requirement refers to the entire course of study (e.g., a
four-year high school or college course, a two-year junior college course), and not a semester, trimester,
summer school session, or other segment of the course. If a student attending a course of at least
thirteen (13) school weeks' duration.drops out or is dropped before completing the thirteen school
weeks, he or she may still qualify for the months of full-time atteridance.

4. A student whose full-time attendance begins or ends in‘a month s in full-time attendance for
that month. ‘

D. "Full-Time Student” Defined. "Full-time student” means a student who is in full-time attendance,
as such term is defined in subsection C. of this section, as a student at an educational institution as such
term is defined in subsection A. of this section, except that no student shall be deemed to be a full-time
student if he or she is paid by his or her employer for attending an educational institution at the . A
employer’s request or pursuant to a requirement of the employer. ‘ : :

E. “Surviving Child" Defined. "Surviving child” means a child who, if he or she were under the age
of eighteen (18) years, would be deemed to be a surviving child as such term is defined in Part 8 of
Chapter 3.36 and, as such, would be entitled, if he or she were under eighteen (18) years of age, to a
surviving child's survivorship allowance under and pursuant to the provisions of said Part 8.

{Prior code § 2903.270a-e, h; Ords. 20202, 23807, 27712.)

3.36.1430 When period of nonattendance is deemed fuli-time attendance.

A. A student who has been in fuli-time attendance at an educational institution is deemed to be in
full-time attendance during a period of nonattendance at an educational institution if the period of
nonattendance is four consecutive calendar months or less, and the student: :

Establishes that he intends to be in full-time atiendance at an educational institution in the

) 1.
month immediately following such period of nonattendance; or

2. Isin full-time attendance at an educational institution in the month immediately following the

period of nonattendance. '

- B. A period of nonattendance is any period in which a student is not a full-time student (i.e., he is
- not attending school, he is attending school less than full-time, or he is attending a school that is not an
educational institution). " . . :

C. A period of nonattendance begins on the first day of the month following the last month in which
the student was in full-time attendance, and ends on the last day of the month preceding the month in

which the student resumes full-time attendance.

D. Astudent or individual shall not be deemed a full-time student or in full-ime attendance during
any period of nonattendance if the nonattendance is due to expulsion or suspension from school,
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notwithsténding that such student or individual intends to resume or actually'ddes resume full-time
attendance within four calendar months after the beginning of such period of nonattendance or later.
(Prior code § 2003.270f; Ord. 20202.) |

3.36.1440 Duration of entitiement.
An-eligi 'SHMVMQ_eth_-'-is_eﬂ'ﬁﬂed"fo—a_suwng."(:hﬂd!s'SChUO'I—aﬂOWHr@Hﬁde’rﬂ@'ﬁfﬁv‘lg‘[ﬁﬁg“o‘f“_' B ——

eligible
this Part 9 for each calendar month, after January 1, 1968, in which al the conditions of entitiement
described in the preceding provisions of this part are met. The last month for which such child is entitled
fo a surviving child's school allowance under the provisions of this part is the month before the month, in

- which any of the following events first-occurs:
A. The child dies; or
The child marries; or
Thé child becomes a membef of a domestic partnership; or

The child attains the age of twenty-two (22) years; or

m o o o

The first month during no part of which the child is a full-time student.
(Prior code § 2903.270i, 27712.)

3.36.1450  Child's school allowance - Amount.

An eligible surviving child shall be entitled to receive, for each calendar. month after January 1, 1968,
in which all of the conditions of entittement described in the preceding provisions of this Part 9 are met
by him, and in no event for any period longer than the duration of his entitlement as specified in Section
3.36.1440, a child's allowance. The amount of such allowance for each calendar month for which said
child is eligible for the same shall be the same as the amount which would be payable to him for each
such month as a surviving child's survivorship allowance under and by virtue of the provisions of Part 8
of this chapter if he were under the age of eighteen years and otherwise entitled to a surviving child's
survivorship aliowance under the provisions of Part 8. Anything in said Part 8 or elsewhere in this
chapter to the contrary notwithstanding, for the purpose of determining and computing the amount of the
child's survivorship ailowance which would be payable to such child under the provisions of Part 8 if he
were under the age of eighteen years and otherwise entitled to such survivorship atlowance, and also for
the purpose of determining and computing the amount of child's survivorship allowance payable under
the provisions of Part 8 to other surviving children.of the parent because of whose death said child is

entitled to a school allowance, the child claiming the schoo! aliowance shall be deemed and considered

to be one of the surviving children entitled fo a child's survivorship aliowance under the provisions of Part '

8.
(Prior code § 2903.270j.)
| Part 9.5 OPTIONAL SETTLEMENTS

I Sections:
, 3.36.1460 Election to change retirement allowance.
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3.36.1461 Manner and tinie of election.
3.36.1462 Optional éettlements.
~ 3.36.1463  Limitations on optional settlements.

3.36.1464  Automatic revocation of election.of optional settlement.

3.36.1465 Special provisions. -
3.36.1466  Actuarial equivalent.

3.36.1467  Additional window period for election of optional settiement.

3.36.1468 Marriage or domestic partnership after commencement of monthly
aillowance. :

3.36.1460 Election to change retirement allowance.

Subject to the provisions of this chapter, and subject particularly to the provisions of Section -
3.36.1463 of this part, a member of this plan may elect, in the manner and within the time specified in
Section 3.36.1481, to have the actuarial equivalent of any retirement alfowance and survivorship
allowance to which such member and such member's eligible spouse or domestic partner are entitied
under this plan applied in accordance with any of the optional settlements specified.in this part. .

(Ords. 24170, 27712.)

3.36.1461 Manner and time of election.

A, Amember of this plan may elect an optional settiement described in this part by filing a written
election with the retirement board on a form provided by the secretary to the board.

B. An election of an optional settlement must be fited no earlier than the time the application for
retirement is filed and no later than thirty (30) days after the effective date of retirement. : :

C. Any election made pursuant to the provisions of this part may be amended or revoked by the
member who made the election provided that the amendment or revocation is made in writing and is
_ filed with the retirement board on or before the éffective date of the member's retirement. If an election is
revoked, a new one (1) may be made in the manner and time specified in subsections A. and B. of this

_section.. ,
D. Except as provided in subsection E. of this section and in Section 3.36.1464, any election made

pursﬁant to this part that is not amended or revoked on or before the thirtieth day after the effective date
of the member's retirement shall be irrevocable, and benefits shall be paid in accordance with such

election and the provisions of this part. :

E. Inthe event the member is reinstated from retirement and becomes a member of this plan, any
» election made pursuant to this part prior to such reinstatement shall be automatically revoked, and no ~

benefits shall be paid pursuant to such election. '

. (Ords. 24170, 27712.)
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3.36.1462 Optional settlements.

A. Optional Settlement One consists of an election to have the actuarial equivalent of any

- retirement allowance and survivorship allowance to which the member and the member's eligible spouse
or eligible domestic partner are entitled under this plan applied to provide a lesser rétirement glfowance

to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1 483,

to have §U_Gh.Qﬂﬁﬂﬂhgﬁﬂmmemmrﬂedueedmﬁmma#aumneeasmﬂmmm_m..__...__.._

domés'tic partner under an optional settlemgnt pius the mo
children under the provisions of this chapter exceed a maximum of seventy

to'the member's surviving.spouse or surviving domestic par‘-,iner‘-'fdr the life of the surviving spouse or
surviving domestic partner. In the event the member's spouse or domestic partner predeceases the
member, the reduced retirement allowance shall continue to be paid to the member until the member’s

dgath. .

B.  Optional Settlerient Two consists of an election to have the actuarial equivalent of any.
retirement allowance and survivorship allowance to which the member and the member's eligible spouse
or eligible domestic partner are entitled under this plan applied to provide a lesser retirement allowance
to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1463,

 to-have such percentage of the member's reduced aliowance as the member may select paid to the

member's surviving spouse or surviving domestic partner for the life of the surviving spouse or surviving
domestic partner. in the event the member's spouse or domestic partner predeceases the member, the
member shall be paid thereafter, until the member's death, a retirement allowance in an amount equalto
the retirement allowance that wouid have been paid to the member had no optional settlement been ,

-elected.

 (Ords. 24170, 27712.)

.3.36.1463 | Limitations on optiqnal settlemehté.

A. Inno case shall the percentage paid to the surviving spouse or surviving domestic partner be
greater than one hundred (100) percent or be less than fifty (50) percent of the reduced retirement

allowance paid to the member.

B. The percentage paid to the surviving spouse or sur\)i_ving domestic partner shall be a multiple of
five (5) percent (e.g., fifty (50) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent).

C.  In no case shall an optional settiement be selected that would result in the payment of an
allowance to a surviving spouse or surviving domestic partner that is less than the allowance that would
be payable to the surviving spouse or surviving domestic partner if no optional settlement had been

selected. :
D. Inno case shall any'allowance be paid to a retired member that is greater than the allowance

that .\;vould have been paid had no optional settlement been se!gcted,

E. The optional settlements provided in ';Ah.is part shall be paid only to the person y_v:ho was married
to the member both at the time of the member's retirement and at the time of the member's death or to
the person who was the member's domestic partner both at the time of the member's retirement and at

the time of the member's death, whichever is applicable.

F. - In no case shall the total of the monthly allowance payable to a surviving spouse or surviving
nthly allowances payable to any surviving
-five (75) percent of the
deceased member’s final compensation. In the event the total of such monthly allowances would exceed
said maximum, the amounts payable to the children shall be reduced to such amounts as, when added

| AP IRY ¥ S I
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to the amount payable to the surviving spouse or surviving domestic partrier. will not exceed said
maximum. ' :

- (Ords. 24170, 27712.) .

3.36.1464 Automatic revocation of eléctioh of optional settiement.

A —In fheeveMamembeFebetsa&eptmmFseﬁ!ementﬁndfhemembersspwsewﬂomesim

partner predeceases the member prior to the effective date of the member's retirement, the election shall
be automatically revoked, and benefits shall be paid to the member as though no optional settlement

had been elected.
B. In the event a member elects an optional settiement and the member dies leaving an eligible

survi;n'ng spouse who is not the person named in the election or leaving an eligible surviving domestic
partner who is not the person named in the election, the election shall be automatically revoked, and no

benefits shall be paid pursuant to the election.

C. Inthe event the' application for retirement is withdrawn before being acted upon by the board,
- the election shail be automatically revoked, and no benefits shali be paid pursuant to the election.

. D. Inthe event the application for retirement is denied by the board, the election shall be
automatically revoked, and no benefits shall be paid pursuant to the election in any case where:

~ 1. No timely appeal of the board's decision is filed: or

2. The board’s decision is upheld by a final decision of a court of competent jurisdiction.
(Ords. 24170, 27712.)

3.36.1465 Special provisions.

A. Notwithstanding the time limitations for filing an election set forth in Section 3.36.1461.B., a
person who was employed in city service and was a member of this plan on June 1, 1991, may file a
. written election for an optional settiement on or before January 31, 1993, and such election shall be

deemed filed in accordance with Section 3.36.1461.B. for the purposes of this part. '

B. Notwith'st_anding the other provisions o'f'_thi.s part, the surviving spouse or surviving domestié
partner of a deceased member may elect an optional settlement and receive benefits as though the
optional settlement had been elected by the deceased member in accordance with this part if alf of the

following conditions are satisfied:
1. Onor after June 1, 1991, the deceased member either;
a. Retired pursuant to the provisions of this chapter; or

b.  Began receiving an allowance pursuant to Section 3.36.1640: and

2. The deceased member died prior to February 1, 1993, without haVing made an election for

an opticnal settiement; and

3. The r'.surviving' spouse or surviving domestic partner files a written election for the optional

settlement on or before January 31, 1993
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 C. Forthe purposes of this part, "retirement allowance"” includes

1. The retirement allowance that would have been paid to a member who ret|red but died before ‘
. receipt of retirement pay. _ :

2. The monthly allowanc_e paid to a former member of this plan pursuant to Section 3.36.1640.

D. For the purposes of this part, "member” mcludes a person who nas elected to allow

accumulated contributions fo remain in the retirement fund pursuant to Section 3.36.1640. With respect
fo such person, "effective date of retirement" means the date such person begins receiving payments

pursuant to Section 3.36,1640.
(Ord. 24170; Ords. 27712, 27768.)

3. 36.1466 Actuarial equivalent.

For the purposes of thig part, "actuarial equ:valent" means a benef' t of equal value when computed
upon the basis of: _

A An interest rate of eight (8) percent;
B. Anannual cost-of-living increase of three (3) peroent; and

C. The following mortality tables, used lrrespectrve of the gender of the member and the member‘s
spouse or domestic partner: o

1. For spouses and domestic partners of members, the 1983 Group Annuity Mortallty Table for
females without margins.

2. For members who retire for service under the provisions of Part 6 of this chapter and for
former members who receive allowances pursuant to Section 3.36.1630 or Section 3.36. 1640 the 1983 .

Group Annuity Mortality Tabie for males, without margrns

3.  For members who retire for disability pursuant to Part 7 of this chapter, the California Public
Employees Retirement System Table for duty-dlsabrllty mortality from 1982-86 Expenence

(Ords. 24170, 27712.) .
3.36.1467 Addltlonal window perlod for electron of optional settlement

A. - Notwithstanding the tlme limitations for fi lmg an election set forth in Section 3.36.1461.B. or in
Section 3.36.1465, a person who was employed in city service and was a member of this plan on June
1, 1991, and who retired pursuant to the provisions of this chapter or began receiving a monthly benefit
pursuant to Section 3.36.1640 prior to October,23, 1992, may.file a written election.for an optional
settlement on or before December 31, 1997, and such election shall be deemed filed in accordance with
Section 3.36.1461.B. for the purposes of this part. Such election shall be subject to the requirements of

subsection C. below.

B. Notwrthstandmg the other provisions of this part and subject to the requirements of subsection
C. below, the surviving spouse or surviving domestic partner of a deceased member or deceased former
- member may elect an optional settlement and receive benefits as though the optional settlement had
been elected by the deceased member or former member in accordance with this part if all of the -

following conditions are satisfied:
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1. On or after June 1, 1991, but prior to October 23, 1992 the deceased member or former
member either: . _

a. Reftired pursuant to the orovisions of this chapter; or

b. Began recennng an allowance pursuant to Sectlon 3.36.1640; and

2. _The deoeased member or ioﬂnermembermedpuor to October 2,1997 mthouihaymg

‘made an election for an opttonal settlement; and

. 3. The surviving spouse or survrvrng domestic partner files a wntten eiec,tron for the optlonal
settlement on or before December 31, 1997,

C. Any election for an optional settiement made pursuant to the provisions of this section shall be
subject to the followrng requirements:

1. The actuarial equivalent of the retirement allowance and the surviving spouse aliowance
shall be calculated as of the date of the member's retirement or as of the date the former member first

began receiving monthly benefits, whichever is appllcable

- 2. Ifthe total amount of the benefits paid from the plan (rncludrng both monthly benefits paid to
the retired member or former member plus any benefits paid to a surviving spouse or surviving domestic
partner) as of the date of the election made under subsection A. or B. exceeds the amount of the
benefits that would have been paid under the selected optional settlement, then the retired member,
former member, surviving spouse, or surviving domestic partner as applicable, shall repay the excess
benefits, plus any cost-of-living adjustments attributable to such excess payments, to the retirement fund
in such manner and at such times as approved by the board in order that the additional time in which
persons may elect an optional settliement under this Section 3.36.1467 shail be cost-neutral to the

retirement fund.

3. Inthe eventthe retired member or former member dies before all overpayments have been
repaid to the retirement fund as required by paragraph 2. Above, any remaining overpayment shall be
deducted from any survivorship or death benefits which otherwise would become payable upon the

death of the retired member or former member.
D.' For the purposes of this sectron "retirement allowance" includes:
1. The retirement allowance that would have been paid to a member who retired but died before
receipt of retirement pay; and _

2. The monthly benefit paid to a former rnernber of this plan pursuant to Section 3.36.1640.

(Ords. 25439, 27712.) |

3. 36 1468 Marrlage or domestlc partnershlp after commencement of monthly
allowance. : o

A. Notwithstanding any provssnon in this Part 9.5 to the contrary, a person who is receiving a
monthly retirement allowance or is receiving a monthly allowance from the retirement fund pursuant to
Section 3.36.1640 and who marries or establishes a domestic partnership after beginning to receive
such monthly allowance may elect an optional settliement under this section by filing a written electlon

with the retirement board on a form provrded by the secretary to the board.
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B. The election for an optional settfement must be filed within the time specified in this subsection
B. : : .
1. The election must be filed on or before January 15, 2003, in the case of a person who, as of
July 12, 2002: : ‘

‘a s recei\)ing a monthly allowancs; and

b. Has married after first recervmg the monthly allowance and
C. Has been married to that spouse for at least thirty (30) days

2. The election must be fi led on or before January 31, 2007, in the in the case of a person who,
as of July 1, 2006, 2005:

~ a. Isreceiving a monthly allowance and

b. Entered into a domestic partnershlp on or aﬂer January 1, 2005 and after fi rst receiving
the monthly allowance and , , _ , .

- c. Has been in a domestic partnership with that domesfic partner for at least thlrty (30) days.

3. The election must be filed wnthm thirty (30) days after the date of the marriage or the
establishment of the domestic partnership in the case of any person not described in paragraph 1. or
paragraph 2. above.

C. The optional settlement consisls of either:

1. An election to have the actuarial equivalent of any monthly allowance to which the former
member is entitied under this plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below, to

have such percentage of the former member's reduced retirement allowance as the former member may

select paid to the former member's spouse or domestic partner named in the election for the optional
settlement for the life of that spouse or domestic partner. The reduction in the former member's .monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optional
settlement. In the event the former member's spouse or domestic partner predeceases the former
member, the reduced retirement allowance shall continue to be paid. to the former member until the

former member's death.

2. An electlon to have the actuarial equuvalent of any monthly allowance to which the former
member is entitled under this plan applled to provide a lesser monthly allowance to the former member
until the former member’s death and, thereafter, subject to the provisions of subsection D. below, to
have such percentage of the former member's reduced allowance as the formér member may select
paid to the former member's spouse or dormiestic partner named in the election for the optional
settlement for the life of that spouse or domeéstic partner. The reduction in the former member’s monthly
allowance shail begin with the first monthly allowance payable after the effective date of the optional
settiement. In the event the former member's spouse or domestic partrier predeceases the former
member, the former member shall be paid thereafter, until the former member's. death, a monthly
allowance in an amount equal to the monthly allowance that would have been pard to the former -

member had no optional settlement been elected.

'D. For the purpcses of this Section 3.36.1468:

1. In no case shall the percentage paid to the named spouse or domestic pariner be greater

- e e 4

fkbans P % .
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than .one hundred (100) percent or be less than ﬁffy (50} percent of the reduced retirement allowance
paid to the member, : :

2. The percentage paid to the named spouse or domestic partner shall be a multiple of five (5)
percent (e.g., fifty (50) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent). .

3. In no case shall any monthly allowance be paid to a former member that is greater than the
monthly allowance that would have been paid had no optional seftiement been elected. ‘

4. The optional settlements provided in this section shall be paid only to the person who was
~ married to the former member both at the time of the former member's election of the optional settiement
and at the time of the former member's death or fo the person who was the member's domestic partner
- both at the time of the member’s retirement and at the time of the member's death, whichever is A

appiicable.

5. Inno case shall the total of the monthly allowance payable to a named spouse or domestic
partner under an optional settlement pius the monthly allowances payable to any surviving children
under the provisions of this chapter exceed a maximunt of seventy-five (75) percent of the deceased

former member's final compensation. In the event the total of such monthly ailowances would exceed
said maximum, the amounts payable to the children shall be reduced to such amounts as, when added
to the amount payable to the named spouse or domestic partner, will not exceed said maximum.

6. “Actuarial equivalent” shall have the meaning set out in Section 3.36.1466. In determining the
actuarial equivalent, a former member who is receiving a beneﬁt pursuant to Section 3.36.1640 shall be

treated as though retired for service.

E.  Unless revoked within the time specified in subsection F. or unless automatically revoked as
provided in subsection G., any optional settlement elected pursuant to this section shall become

effective:

1. Inthe case of a person described in paragraph 1. of subsection B., the later of six (6) months
from the date the election is made or one (1) year from the date of the marriage or the establishment of

the domestic partnership; or

~ 2. Inthe case of a person described in paragraph 2. of sAubsection B., one (1) year from the
date of the marriage or the establishment of the domestic partnership. _

F. Any election made pursuarnit to this section may be amended or revoked by the former member
‘who made the election provided that the amendment or revocation is made in writing and is filed with the
retirement board within the time specified in subsection B. If an election is revoked, a new one (1) may
be made in the manner and time specified in subsections A. and B. of this section.

~ G. Any election made pursuant to this section that is not amended or revoked within the time
specified in subsection B. shall be itrevocable and benefits shall be paid in accordance with such
election'and the provisions of this section except under the following circumstances:

' 1. Inthe event the former member is reemployed by the city and becomes a member of this .
plan, any election made pursuant to this section prior to such reemployment shall be automatically

revoked, and no benefits shall be paid pursuant to such election.

2. Inthe event a former member elects an optional settlement and the former member's spouse
or domestic partner predeceases the member prior to the effective date of the optional settiement, the
election shall be automatically revoked, and benefits shall be paid to the member as though no optional

settlement had been elected.
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3. ln‘the event a former member elécts an optional settlement and the former member dies

- leaving an eligible surviving spouse who is not the person named in the election or leaving an eligible

surviving domestic partner who is not the person named in the eiection, the eiec;ion shall be

automatically revoked, and no benefits shall be paid pdrsuant to the election.
(Ords. 26643, 27712.)
Part 10

CONTRIBUTIONS
Sections: - '
3.36.1500 Requirements generally.

3.36.1505  Benefit and contributions limits - Service purchases, redéposits and
aggregation of limits, o ' .

3.36.1510  Payroll deductions and other collections.
13.36.1520 ~ Current service contributions.

3.36.1525 Additional empioyee contributions and employer contribution offset.

3.36.1530  Crediting of city contributions to city.

3.36.1 540 Crediting of members' contributions to individual accounts ;
Discharge of claims.

.-3.36.1550  Contributions for pribr service benefits.

3.36.1555 Special member prior service contribution provision.

 3.36.1560 * Other contributions. -

3.36.1565  No credit to city upon the withdrawal of member's accumulated
contributions. S ' |

3.36.1 570 . Administrative expenses.

3.36.1580  City pickup of member contributions.

3.36.1590  Time of payment of city contributions. .

3.36.1500 | Requirements generally.

Any and all members of this retirement system, arid any and all other persons authorized or required
by the provisions of this chapter to contribute to this system, and the City of San José, shall contribute to

! this retirement system, and to the retirement fund, all moneys or sums required of them in this chapter in
the manner and at the times provided in this chapter. : ‘ _

http://saniose.amleeal com/alnscrinte/oet-content aeny £MA0MANTA
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(Prior code § 2903.275.)
3.36.1505 Benefit and contributlons llmlts Servu:e purchases, redeposits and
aggregation of limits.

A. Service purchases under Section 415(n). Effective for permissive service credit contributions
made in llmltatlon years beglnnrng after December 3, 1997 |f a member makes one or more

Sectlon 415(n) of the lnternal Revenue Code shall be treated as met only |f

1. The requirements of Section 415(b) of the Internal Revenue Code are met, determlned by
treating the accrued benefit derived from all such contributions as an annual benefit for purposes of -

Section 415(b) of the Internal Revenue Code, or

2. The requirements of Section 415(c) of the Internal Revenue Code are met, determined by
treating all such contributions as annua! add:tlons for purposes of Section 415(c) of the Intenal Revenue
Code. ‘

3. For purposes of applying this section, the retirement plan shall not fail to meet the reduced
limit under Section 415(b)(2)(C) of the Internal Revenue Code solely by reason of this paragraph and
shall not fail to meet the percentage limitation under Section 415(c)(1)(B) of the Internal Revenue Code

solely by reason of this section.

4. For purposes of this section the term “permissive serviee credit” means service credit:

a. Recognized by the retirement plan for purposes of calculatlng a members benefit under
the retirement pian;

b. * Which such member has not received under the retirement plan; and

' ¢. Which such member may receive only by making a voluntary' additional contribution, in an
amount determined under the retirement plan, which does not exceed the amount necessary to fund the

benefit attributable to such service credit.
Effective for permissive service credit contributions made in llmltatlon years begmmng after
December 31, 1997, such term may inciude service credit for penods for which there is no performance

of service, and not\mthstandlng Subparagraph b, may include service credited in order to provide an
increased benefit for service credit which a member is receiving under the retirement plan

5. The retlrement plan shall fail to meet the requirements of this sectlon if:

a.. More than five years of nonqualified service credit are taken into account for purposes of
this Subsection A.; or

b. Any nonqualified service credit is taken info account under this Subsection A. before the
member has at least five years of participation under the retirement plan

' 6. For purposes of Paragraph 5., effective for permissive service credit contributions made in
limitation years begrnnlng after December 31, 1997, the term “nonqualifi ed serv:ce credit’ means .
permissive service credit other than that allowed with respect to: : .

a. Service (fncludmg parental, medical, sabbatical, and similar leave) as an employee of the
government of the United States, any state or political subdivision thereof or any agency or
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instrumentality of any of the foregoing (other than military service or service for credit which was
obtained as a result of a repayment described in Section 415(k)(3) of the Internal Revenue Code),

b. Service (tncludrng parental medical, sabbatical, and similar leave) as an employee (other
than as an employee described in Subparagraph a. of an education organization described in Section
170(b)(1)(AXii) of the Internal Revenue Code which is a public, private, or sectarian school which
provides elementary or secondary education {through grade twelve), or a comparable level of education,
as determined under the applicable law of the junsdtctron in which the service was performed;

c. Serwce as an employee of an association of employees who are described in
Subparagraph a, or _

o d. Military service (other than qualified military service under Section 414(u) of the Internal
Revenue Code}) recognized by the retirement plan.

" In the case of service described in Subparagraph a., b., or c., such service shall be nonquallf ied
service if recognition of such service would cause a member to receive a retirement benefit for the same

- service under more than one plan.

7. Inthe case of a trustee-to-trustee transfer after December 31, 2001, to which ‘Section 403(b)
( 13)(A) of the Internal Revenue Code or Section 457(e)(17)A) of the lnternal Revenue Code applies
(without regard to whether the transfer is made between plans maintained by the same employer) '

a. The limitations of Paragraph 5. shall not apply in determining whether the transfer is for
the purchase of permissive service credit; and

b. The distribution.rules applicable under federal law to the retirement plan shall apply to
such amounts and any benefits attributable to such amounts.

8.  For an eligible member, the limitation of Section 415(c)(1) of the Internal Revenue Code shall
not be applied to reduce the amount of permissive service credit which may be purchased to an amount
- less than the amount which was allowed to be purchased under the retirement plan as in effect on -

August 5, 1997. For purposes of this paragraph, an eligible member is an individual who first became a

member in the retirement plan before January 1, 1998.

B. Modification of contributions for 415(c) and 41 5(n) purposes Notwithstanding any other
-provision of law to the contrary, the retirement plan may modify a request by a member to make a
contribution to the retirement plan if the amount of the contribution would exceed the limits provrded in

Sectlon 415 of the lnternal Revenue Code by using the followung methods:

1, f the law requires a lump sum payment for the purchase of service credit, the retlrement plan
may establish a penodrc payment plan. for the member to avoid a contnbutlon in excess of the limits
under Section 41 5(c) or 415(n) of the Internal Revenue Code.

2. If payment pursuant to Paragraph 1. shall not avotd a contribution in excess of the ltmtts
tmposed by Section 415(c} or 415(n) of the Intemnal Revenue Codeg, the retirement plan may either
reduce the member’s contribution to an amount within the limits of those sections or refuse the

member's oontrtbutlon

C. Repayments of cashouts. Any repayment of contributions (mcludtng interest thereon) to the

! retirement plan with respect to an amount previously refunded upon a forfeiture of service credit under
the retirement plan or another governmental plan maintained by the city shall not be taken into account

for purposes of Section 415 of the Internal Revenue Code, in accordance with applicable treasury

regulations.

httn/leaninea amlaaal ~ram falncerinte/ostoonntant aonw cA0/AN1N
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D.  Participation in other qualified plans; aggregation of limits.

1. The 415(b) limit with respect to any member who at an‘y time has been a member in any
other defined benefit plan as defined in Section 414(j) of the Intemal Revenue Code maintained by the
city shall apply as if the total benefits payable under all such defined benefit plans in which the member

has been a member were payable from one plan,

2. The 415(c) limit with re‘épect to any member who at any time has been; a member in any

déﬁned contribution plan as defined in Section 414(i) of the Internal Revenue Code maintained by

other
n plans in which the

the city shall apply as if the total annual additions.under all such defined contributio
member has been a member were payable from one plan.

(Ord. 28886.)

© 3.36.1510 Payroll deductions and other colleciions. .

The retirement board shall furnish to the director of finance the rates of contributions for, and the
amounts of any other contributions payable by each member or other person. The director of finance
shail apply such rates of contribution to the compensation of each member, and deduct from such
compensation the contributions so detérmined and payable by each member. All other contributions
authorized to be made or required of members or other persons shall be paid by such members or

.~ persons to the director of finance. The director of finance shall furnish to the board, upon request
therefor, a statement of such contributions so deducted or credited with respect to each member or other
person, together with such other information as the board may require. All contributions shall be placed

in the retirement fund. '

(Prior code § 2903.276; Ord. 27768.)

3.36.1520 Current service contributions.

A. The retirement board shall determine and fix, and from time to time it may change, the amount
of monthly or biweekly contributions for current service which must be required of the City of San José _
-and of members of this plan to make and keep this plan and the retirement system at all times actuarially
sound. For the purpose of this section, "contributions for-current service" for members employed in the
fire department shall mean the sum of the normal costs for each actively émployed member in the fire
* department as defermined under the entry age normal actuaria! cost method, divided by the aggregate
current compensation of such members, and "contributions for current service” for members employed
in the police department shall mean the sum of the normal costs for each actively employed memberin
the police department as determined under the entry age normal actuarial cost method, divided by the
aggregate current compensation of such members. Rates for current service shall not ingiude any
amount required to make up any deficit resulting from the fact that previous rates of contribution made
by the city and members were inadequate to fund benefits attributable fo service rendered by such
members prior to the date of any change of rates, and shall not include any amount required for
payment of medical or dental insurance benefits.

B. ' Forthe purposes of this section, the "entry age normal actuarial cost method" means the
actuarial calciilation which divides the actuarial present value of a member's future benefits determined
- as of the date of the member's employment by the actuarial present vaiue of the member's future
salaries determined as of the date of the member's employment in order to determine the member's
normal cost rate. The current year normal cost for a member is the member's normal cost rate muitiplied

by the member's current comperisation.
C. The City of San José and the members of this plan shall make and pay all such monthly or
biweekly contributions as are found necessary and as are fixed by the retirement board; provided that -

taa i _ _*__ . .1 = R} . .
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the monthly or biweekly contributions required of members, as compared to the monthly or biWeekty ‘
contributions required of the city, shall at all times be in the ratio of three to eight. -

D. With respect to monthly or biweekly contributions required of members, the retirement board
shall determine and fix, and from time to time change, the rate of contribution as a percentage of a
member’s monthly or biweekly compensation. The rate of contribution may be different for members
employed in the fire départment and mermbers empioyed in the police department depending on the

bers, but it shai{_ be the same percentage for all members in the fire

benefits provided to such mem| g 7 ’ : _
art ‘same-percentage for all members in the-police department. The retirement——

board shall furnish such irformation to the
provided in Secfion 3.36.1510.

(Prior code § 2803.280; Ords. 19690, 23432, 27721.)

‘director of finance so that payrol! deductions may be made as

3.36.1525 Additional employee contributions and employer contribution offset.

. A 'NoMithStandin'g any other provisiohs of this Part 10 or of Chapter 3.44. members of this plan
who are not subject to the provisions of City Charter Section 1111 shall make such additional retirement
contributions as may be required by resolution adopted by the city council or by executed agreement

with a recognized bargaining unit.
B. Notwithstanding any other provisions of this Part 10, members of this plan who are subject to

the provisions of City Charter Section 1111 shall make such additional retirement contributions for fiscal
years 2010-2011 as may be required by executed agreement with a recognized bargaining unit or

binding order of arbitration.
C. Notwithstanding any other proviéion' of this Part 10, the city shall be ent.it!ed' to an offset of a
percentage, as is determined to be appropriate by the actuary for the police and fire department

retirement plan, of the additional employee retirement contributions that are made under.subsection A.
of this Section 3.36.1525 against the retirement contributions that the city would otherwise be requiredto

make under this Part 10.
(Ord. 28753.) B o |

3.36.1530 Crediting of city contributions to city.

The city shall be credited with any and all contributions made by it to the retirement system or fund

pursuant to this chapter-. :

(Prior code § 2903.278. )
3.36.1540 Crediting of members’ contributions to individual accounts - Discharge of
claims. _ '

Each member’s or other person’s contribution deducted or otherwise paid to the director of finance
shall be credited by the director of finance to an individual account of the member or other person for
whom the contribution was made. Payment of saldries or wages less such contributions is in fuill
discharge of ail claims and demands whatsoever for the service rendered by the members during the

, 'period covered by such payment, except the benefits afforded by this chapter. .

* (Prior code § 2903.277; Ord. 25084.)
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3.36.1550 Contributions for prior sérv_ice benefits.

A.  If any person who is a member of or a recipient of or entitled to any benefits under the police
and fire department retirement plan established by Chapter 3.32, or who has made any contributions
thereto, elects, pursuant to and as may be authorized by the provisions of this chapter, to become a

receive any benefits provided by this system, in lieu of being a member of

member of this systém or to'
established by Chapter 3.32, any and all contributions theretofore made by said member or person to
the police and fire department plan established by Chapter 3.32 and therein credited to him or her shall
be paid or transferred to this system and credited to such member or person as a contribution made by.
him or her to this system for or on account of ail service rendered by said member or person prior to the
time he or she becomes a member of or elects to receive any benefits under this system for which
service such member or person is given credit under this system, and for payment of benefits required
by this system to be paid because of service rendered by such member or person prior to the time he or
.she becomes a member of or elects to receive any benefits under this system. Anything elsewhere in
this chapter to the contrary notwithstanding, no person who has been or is a member of, or is entitled to
receive or is receiving any benefits under the police and fire department retirement plan established by
Chapter 3.32 may become a member of this system or be entitled to any benefits hereunder unless he
or she agrees to the above, and such transfers or contributions are made or paid as above provided.
Any such member or person shall be deemed to have agreed to the above upon electing to become a

member of this system or upon electing to receive any benefits thereunder.

- B. Inaddition, all contributions heretofore or hereafter made by the City of San José to the police
and fire department retirement plan established by Chapter 3.32 for or on account of service rendered _

- by any of the above-mentioned members or persons prior to the time they became members of this
system or elected to receive any benefits hereunder for which service such members or persons are
given credit under this system, shall be transferred to this system and credited to the City of San José as
part of its contributions to this systemn for or on account of said prior service rendered by said members
or persons prior to the time they became members of or elected to receive any benefits under this ‘
system and for the payment of benefits required to be paid by this system because of such prior service

of said members or persons.

C. Inaddition, the City of San José shall contribute to the retirement fund; monthly, all such
amounts as the retirement board shall find must be contributed to the fund, on account of service
rendered by members or other persons prior to the effective date of this chapter and on account of
benefits payable because of such prior service to make this plan actuarially sound to the extent that
such amounts are not provided by such members' or persons’ accumulated prior service contributions

and said city's prior contributions for such prior service.

D. In addition, except as provided in Section 3.36.1555; the City of San José shall contribute to the
retirement fund, monthly, all such amounits as the retirement board shall find must be contributed o the
fund, to make this plan actuarially sound to the extent that such amounts are not provided by member

and city's current service contributions as provided for in Sectiori 3.36.1520, .
' (Prior code § 2903.279; Ords. 19690, 25614.)
3.36.1555 Special member prior service contribution provision.

‘A. - The members of this plan shall contribute to the retirement fund that portion of the contributions
- for prior service which is attributable to the contributions that would have been made as contributions for
current service by members of this plan because of the increased benefits provided by Section 3.36.805
and Section 3.36.1020.B.3 had the members made such contributions from February 4, 1996, to the
effective date of the contribution rates adjustments to implement such benefits. The rate of contribution

¢ -
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for such prior service, expressed as a percentage of payroll, shall b.e the same percéntage forall

members.

B.  The members of this plan who are employed in the police department shall contribute to the
retirement fund that portion of the contributions for prior service which is attributable to the contributions
that would have been made as contributions for current service by such members because of the
increased benefits provided by Ordinance No. 27721 had the members made such contributions from

duly 1, 2006, to the effective date of the: contribution rates adjustments to implement such benefits. The
______________________________ mﬁ.mmmmmma-apw-ﬁwﬁaﬂmmme

percentage for all members who are employed in the police department. : :

C. The prior service costs payable by members of this plan pursuant to subsectiohs A. and B. shall

be amortized over the same period of time as the city's contributions for prior service costs for the

- benefits referenced in subsections A. and B., respectively, are amortized.
(Ord. 25614, 27992.) | |

3.36.1560 Other contributions.

if any other contributions are required of a person or persons under provisions of other parts of this
chapter, either as a condition to becoming a member of this system; or as a condition to receiving any
benefit hereunder, or for any other reason the same shall be paid by such person or persons as

- -provided by said other provisions. '
(Prior code § 2903.281,)

L - 3.36.1565 No credit to city upon the withdrawal of member's acctimulated
contributions. : — .

- Except as provided in Section 3.36.190, if the membership of a member of this system terminates for
any reason other than death or retirement and his accumulated contributions are returned to him or
withdrawn by him, the city shali not receive a refund ofits contributions made for such member nor
receive a credit for such contributions against other contributions required to be made by the city.

(Ord. 20276.)

3.36.1570 Administratiye eg(penses.- '

From and after July 12, 1987, all administrative expenses of this retirement plan, as determined and
approved by the board; including staff salaries and indirect labor costs, shall be paid from the retirement
fund. The payment of said expenses shall be subject to such limitations on said expenses as may be
agreed upon by the city and the employee organizations represeritirig members of this plan and set forth
in the appropriate memoranda of agreement. Expenses in excess of said limitations, if any, shall be paid -

by the city. - _ |
(Prior code § 2003.282; Ords. 20065, 20849, 21164, 21243, 22678, 22704.)
| 3.36.1580 City pickup of member contributions.
A.  For the purposes of this section, contributions “picked up” by the city means contributions to this

plan ;which are designated as employee contributions but are treated as employer contributions for
income tax purposes as authorized by Section 414(h)(2) of the Internai Revenue Code (26 U.S.C.A. 414

-t
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(h)2).

B. Notwithstanding any other provisions of law, the city may pick up, for the sole and 'Iimited
purpose of deferring taxes as authorized by Section 414(h)}(2) of the Internal Revenue Code (26
U.S.C.A. 414(h)(2)) and Section 17501 of the California Revenue and Taxation Code, alf or a portion of

the contributions required to be paid by a member of this plan. . .

C. Nothing herein shall be construed to mean that any contributions so picked up by the city are fo

—be treated as city contributions 167 any purpose othier than the sole and imited purpose specified herein.
Any contributions so picked up by the city shall be paid into the retirement fund and shall be tréated in

~ the retirement fund in the same manner as such contributions would be treated if they had not been
picked up by the city. The member shall have no right to receive such picked up contributions directly

but instead they must be paid to the retirement fund.

D. ‘Subject to applicable laws relating to meet and confer requirements, the city shali retain the
authority periodically to increase, reduce or eliminate the pickup by the city of all or a portion of the
confributions required to be paid by a member of this plan. o

(Ords. 22458, 26005, 28030, 28886.)

3.36.1590 Time of payment of city contributions.

A. Such monthly or biweekly contributions as are required .of the city by the provisions of this Part
10 shali be paid by the city within ten (10) days from and after the end of the month or two-week period

for which they are made.

B. Inlieu of making the monthly or biweekly contributions specified in this Part 10 for the pay
periods commencing with the third pay period in fiscal year 2008-09, the city shall have the option to
make, on or before August 1, 2008, an advance lump sum payment of the city's contributions to the
medical benefits account and the retirement fund. The amount of such advance Jump sum payment for-
fiscal year 2008-09 shall be as determined by the board to be actuarially equivalent to the monthly or
biweekly payments that would otherwise have been the city's required contributions to the medical
benefits account and the retirement fund for the pay periods commencing with the third pay period in

fiscal year 2008-09.

C. Commencing with fiscal year 2009-10, the city shall have an annual option to select the
advance periodic basis on which city contributions to the medical benefits account and to the retirement
fund for that fiscal year will be paid; provided that such payment schedule shall be no less frequent than
quarterly. Except as may otherwise be agreed to by the board, the notice of intent to exercise the option,
including the advance periodic basis selected and the payment date(s) (the "notice of intent"), shall be
provided by the city manager to the board an or before April 30th of the fiscal year prior to the fiscal year
in which city may wish to.exercise the option. The amouint of the advance periodic payment(s) contained

he board to be actuarially equivalent to the monthly or

in city's notice of intent shall be as determined by the r
ijs_teékly payment that would otherwise have been required.

D. in the event that written notice of intent to exercise the option to select an alternative periodic
payment schedule, has not been given by the city manager to the board on or before April 30th, or such
other date as may be approved by the board, of each fiscal year, or if subsequent to the giving of such
notice and prior to the commencement of the fiscal year, city eiects not to exercise the option to select
an alternative periodic payment schedule, city's payment of the city's contributiois to the medical - ‘
benefits account and to the retirement fund shall be made monthly or biweekly as otherwise specified in

this Part 10.
E. Such alternative periodic payments as are made by the city pdrsuant to the provisions of this
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Part 10 shall be paid by the city within ten (10) days of the payment date(s) specified in city's notice of
intent.

- F. No later than the end of the second pay period in the fiscal year immediately foliowing a fiscal
year in which city has made a lump sum payment as specified in paragraph B. and C., city shall provide
to the board a statement showing the actual amount of the city's payroli for members of the plan for the
prior fiscal year. The board shall then déterming whether the lump sum advance payment(s) and the
payment(s) that would otherwise have been required in the absence of the lump sum advance payment

equivalent. The city shall pay any Underpayment by the earfier of ten (10) days
of the board's notice of determination or city’s next contribution due date. The city shall
any overpayment in the form of an offset against the next payment(s) due by the city.

following receipt
receive credit for

G. Inthe event that a city elected lump sum payment is made later than the payment date
specified in the city's notice of intent, city's contribution to the medical benefits account and to the
retirement fund will be recalculated by the board's actuary, at the city's expense, to reflect the timing
difference. The city will pay the difference within ten (10) days of the date that the board's notice of the

amount due is received. :
H. Any late payment to.be made later than ten (10) days after the payment date specified in the
city's notice of intent is subject to approval by the board. ' ‘ .

(Ord. 28332.)
: Part 11
. SUSPENSION OR TERMINATION
/ Sections: | |
3.36.1600 Suspension of membership - Conditions - Award of benefits
prohibited. : .

3.36.1610  Termination of -memberéhip.

3.36.1620 Return of contributions upon resignation, discharge or permanent
discontinuance of service - Less than twenty years' service. - .

3.36.1630 . Reserved.

3.36.1640 Monthly allowance or return of con,tributidns to certain persons with
ten or more years of service whose membership terminates before retirement.

- 3.36.1650 - Reserved.
3.36.1660 Survivorship benefits payable where peréon eligible for monthly

allowarice under Section 3.36.1640 dies before recsiving same.

3.36.1670 ‘S'urvivor_ship benefits payable where-ﬁperson eligible for imonth!j
allowance under Section 3.36.1640 dies after receiving same. | .

3.36.1680  Return of contributions to certain survivors of person who dfes before
reaching fifty-five and before twenty years have elapsed from the time such
person first became a member. o ‘
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3.36.1690 Cost of living increases.

3.36.1700  Transfer of contributions to federated city employees’ retirement
system in time and manner specified in Section 3.24.1080 or 3.28.650. -

'3.36.1710  Transfer of centributions o federated city' employeeé;' retiremeht :
system, in the manner and time specified in section 3.24:1090 or 3.28.660.

3.36.1600 Suspension of membership Conditions - Award of benefits prohibited.

A. A person's membership in this retirement system shall be deemed automatically suspended for
- and during any and each of the following periods of time:

1. Any period of time for or durfng which such person is temporarily suspended from‘City
service, unless such person is entitled to credit for such time as service pursuant to the provisions of

Section 3.36.640;

2. Any period of time for or during which such person is temporarily laid off from city service
because of lack of sufficient work requiring his or her services;

3. Any period of time for or during which such person has received or is on a leave of absence
without full monthly compensation, regardless of whether or not such person may be.entitled to credit for
such time as service under and by virtue of other provisions of this chapter, excepting those leaves of
absence to perform other city service which are specified in subsections G. and H. of Section 3.36.610;
and excepting those leaves of absence for the performance of military or naval duty for the United States

of America in time of war or national emergency;

4.  Any other period of time for or during which such person is not receiving or entitled to receive
such full monthly compensation as is otherwise provided for such person's class of position, regardless
- of whether or not such person may be entitled to credit for such time, as service, under and by virtue of
other provisions of this chapter, excepting those leaves of absence to perform other city service which
are specified in subsections G. and H. of Section 3.36.610; and excepting those leaves of absence for
the performance of military or naval duty for the United States of America in time of war or national

- emergency,

5. Any other period of time for which such person is not entitled to credit as service under and

by virtue of other provisions of this chapter.

~ B. Upon expiration of any. such period of time, and upon retum of such person to active full-time
duty in the service of the city, such person's membership in this system shall be automatically reinstated
as of the day he or she retums to such city service. o

C. Anything elsewhere to the contrary notwithstanding, no person shall be entitled to any disability
- retirement or to any djsability retirement allowance becayse of any disability which occurs or arises
during any period of time for or during which his or her membership is suspended by virtue of the
provisions of this section, nor to'thé return of any contributions or intérest theréon because of the
suspension of his or her membership or while his or her membership is suspended. Also, except as may
be otherwise specifically provided by the provisions of subsection A.2. of Section 3.36.1200 and
subsection A.2. of Section 3.36.1250, no surviving spouse, surviving domestic pariner, surviving chiid or
children, nor any estate, nor any other person, shall be entitied to any survivorship, death or other
allowance or benefit under or by virtue of any provisions of this chapter because of any person's death if
such death occurs during any time for or during which such deceased person's membership was

suspended.
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D. Inthe event survivorship benefits are paid pursuant to subsection A.2. of Section 3.36.1200 or
subsection A.2. of Section 3.36.1250 because of the death of a member while on leave of absence to
perform military or naval duty in time of war or national emergency, the monthly survivorship allowance
shall be reduced by the amounts received by the survivor to whom the allowance is paid pursuant to the
United States Social Security Act or other federal benefits program where such amounts are received by
the survivor because of death of the member incurred while on such leave of absence.

(Prior code § 2903.300; Ords. 23807, 24081, 27712.)

3.36.1610  Termination of membership.
A person's membership in this retirement system shall be deemed autofriatically terminated upon the
occurrence of any of the following events: ' ' .

A. Retirement of such person, under the provisions of this plan, for service or disability;

'B. Death of such person, where his membership has not alfeady been terminated for some other

reason,

C. Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.170 or 3.36.200 which is held by him, unless he resigns or is transferred from
such position to accept appointment to, or to be appointed to, and is immediately upon such resignation
or transfer appointed to another position specified in said Sections 3.36.170 or 3.36.200, or
discontinuance of such person’s service in any such position so held by him because of abolition or
discontinuance of such position, unless such person is immediately transferred upon discontinuance or
abolition of such position to a position specified in Sections 3.36.170 or 3.36.200; '

D.  Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.180, 3.36.210 or 3.36.260 which is held by him, unless he resigns or is
transferred from such position to accept appointment to, or to be appointed to, and is immediately upon
such resignation or transfer appointed to, & position specified in Sections 3.36.170 or 3.36.200, or .
discontinuance of such person's service in any such position, unless such person is immediately
transferred upon discontinuance or abolition of such position to a position specified in Sections 3.36.170

or 3.36.200; '

E. Anydiscontinuance of such person’s service in any position specified in Sections 3.36.170,
3.36.180, 3.36.200, 3.36.210 or 3.36.260 which is held by him, by reason of any suspension, layoff or
leave of absence which is found by the retirement board to have resulted in permanent discontinuance
of such service, as of the date of such finding by said retirement board, unless such permanent
discontinuance of service is to accept appointment or transfer to, and such person is immediately upon
such discontinuance transferred or appointed to, another position specified in Sections 3.36.170 or

3.36.200. -
(Prior code § 2903.301.)

3.36.1620 | Return of contribuiions upon resignation, discharge or permanent
discontinuance of service - Less than twenty years' service. C

A.  Any person entitled to credit for less than twenty years aggregate service whose membership is
' terminated for any of the reasons set forth in Subsections C. or D. of Section 3.36.1610 shall receive

from the retirement fund all contributions made by him to the fund which have not theretofore been
withdrawn by him, plus interest thereon as earned by said fund during the period of his aggregate
service, but in no event shall any member receive interest on his accumuiated contributions in excess of

L VA ¥ L



Page 394 of 436

two percent per year. Neither said person or any survivor or estate of such person shall thereafter be
entitled to any other allowance or benefit under this system. In any case under the terms of this plan
where a person is entitled to a return of employee contributions, such return of contributions shall
include an amount equal to the amount of the employee contributions to the medical beneﬁts account
plus interest accrued thereon at the rate of two percent per annum; provnded ‘however, that no such

return of confributions shal! be‘paid from the medlcal benefits account.

*

B If on or aﬂer___MargtLMQS,Jhememher'

‘distribution, with a present value greater than one thousand dollars, and if a member does not elect to .
have such distribution paid directly to an eligible retirement plan specified by member in a direct roilover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance with Section 401(a)(31)(B) of the

lntemal Revenue Code and IRS Notice 2005- 5

(Prior code § 2903.302; Ord. 28886.)

3.36.1630 Reserved.

Editor's note: Ord. 27768, § 32, adopted June 20, 2006, repealed § 3.36.1630, which pertained to right
of member under fifty-five years of age with more than twenty years' service to withdraw contributions or
to continue contributions upon resignation, discharge or permanent discontinuance of service.

3.36.1640 Monthly' allowance or return of contributions to certain pere'one with ten or
more years of service whose membership terminates before retirement. |

A.  Any person credited with ten or more years of service on or after July 1, 1976, in this retirement
plan whose membership is terminated after July 1, 1876, before such person retlres by reason of
resignation or discharge, layoff or leave of absence deemed by the board to have resulted in permanent
discontinuance (unless such permanent discontinuance is to accept transfer to or appointment to
another position covered by the plan) shall have the right to elect in writing, on a form to be furnished by
this plan, not later than ninety days after the date upon which notice of said right is mailed by this plan to
the person’s latest address on file in the office of this plan, whether to allow his or her accumulated _
contributions to remain in the retirement fund or to withdraw such contributions. Failure to make such
election in writing shall be deemed an irrevocable election to withdraw his or her accumulated.

- contributions. In the event of an election to withdraw, such person shall receive from the retirement fund
the amount of such person's accumulated contributions to the fund, plus interest thereon as earned by
the fund during the period of such person's service, butin no case shall the interest exceed two percent
per annum. Thereafter, neither such person nor the surviving spouse, domestlc partner, child or chiidren,
or estate of such person shall be entitied to any allowance or benefit whatsoever under the provisions of

this chapter

B. Ifon orafter March 28, 2005, the member is to receive a distribution of an eligible rollover
distribution, with a present vaiue greater than one thousand dollars, and if a member does not elect to
have such distribution paid directly to an eligible retirement plan specified by member in a direct rollover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance wuth Sectlon 401(a)(31)(B) of the

~ Intemnal Revenue Code and IRS Notice 2005-5. .

C. When both of the following conditions have been satisfi 'ed a person who has elected to allow
his or her accumufated contributions to _remaln |n the retirement fund may apply for a monthly allowance

to be paid from the retirement fund: -

. 1. Such person attains fifty-five years of age; and
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2. Twenty years have elapsed from the time such person first became a member.

D. A person who separates from city service on or after July 5, 1992, may apply for a monthly
allowance to be paid from the retirement fund if the conditions of Subsection B. are satisfied or if both of -

the following conditions are satisfied:

1. The person has attained fifty years of age; and

. 2.-  Atthe time the person-separated from city service, the person was entitled to not less than
twenty-five years of service credit in this plan. ‘ : _ ‘

' E. The monthly allowance payable pursuant to this section shall be calculated as follows;

1. Fora person who separated from city service prior to February 4, 1996, the monthly
allowance shall be equal to two and one-half percent of the person's final compensation for each full
year of service. In no event shall the person's monthly aliowance exceed a maximum of seventy-five .

percent of his or her final compensation.

2. For a person who separated from city service on or after February 4, 1996, but prior to
February 4, 2000, the monthly allowance shall be equal to two and one-half percent of the person’s final
compensation for each of the first twenty years of service plus three percent of the person's final
compensation for each full year of service ih excess of twenty years of service. In no event shall the
person's monthly allowance exceed a maximum of eighty percent of his or her final compensation.

3. For a person who separated from city service on or after February 4, 2000, the monthly -
allowance shall be equal to two and one-half percent of his or her final compensation for each of the first
twenty years of service plus three percent of his or her final compensation for each of the next five full

" years of service plus four percent of the person's final compensation for each full year of service in
excess of the first twenty-five years of service; provided, however that in no event shall the monthly
allowance exceed a maximum of eighty-five percent of the member's final compensation, .

4. For a person who was employed in the police department and who separated from city
service on or after July 1, 2006, the monthly allowance shall be equal to two and one-half percent of his
or her final compensation for each of the first twenty years of service plus four percent of the person's
final compensation for each full year of service in excess of twenty years of service: provided, however
that in no event shall the monthly allowance exceed a maximum of ninety percent of the member's final

compensation.

5. Fora persoh who was émployed in the fire department and who separated from city service

on or after July 1, 2008:

a. Ifthe person was credited with less than twenty years of service credit at the time of
separation from service, he or she shall be paid from the retirement fund a monthly allowance equal to
two and one-haif percent of his or her final compensation for each year of service credit.

b. If the person was credited with twenty or more years of service credit at the time of
separation from service, he or she shall be paid from the retirement fund a monthly aflowance equal to
three percent of his or her final compensation for each year of service credit; provided, however, that in
‘no event shall the monthly service retirement allowance exceed a maximum of ninety percent of the

, member's final compensation. | [
'F.  For the purposes of this Section 3.36.1640, “service” means service performed for the city and

- for which the member is entitled to credit under the provisions of this chapter. “Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to
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Section 3.36.3020.

G. In computmg the amount of allowance payable, pro rata credit shall be grven for a portion of a
full year.
H. At any time after electing to allow his or her accumulated contributions to remain in the _

reirement fund, the person may submit a written request for a retum of such contributions, in which
r bythefundto

_—— eventsuch
the date such contributions are retumned, but in. no case shall interest exceed two percent per annum.

Thereafter, ‘neither such person nor the surviving spouse, domestic partner, child or children, or estate of
such person shall be entitled to any allowance or benefit whatsoever under the. provisions of this

chapter.
(Prior code §‘ 2903.303a; Ords. 23807, 24200, 25614, 26229, 26836,- 27712, 27721, 28300; 28886.) |

3.36.1650 Reserved.

Editor's note: Ord, 27768, § 33 adopted June 20, 2006, repeaied § 3.36. 1650 which pertained to
required election under Section 3.36.1630 or Sectlon 3 36.1640.

3.36.1660 Survivorship benefits payable where person eligible for monthly allowance
- under Section 3. 36 1640 dies before receiving same,

A If after a person becomes entitled to the monthly allowance provided for in Section 3.36.1640,
he or she should die before receiving any such all_owano_e:

' 1. Such deceased person's survnvung spouse surviving domestic partner, elrglble survuvmg child
 or children (as said terms are defined in Section 3.36.1200), shall be entitled:

a.  Under the conditions described in subsections C. and D. of Section 3.36.1200, to a sum of
money equal to all contributions of the deceased person to the retirement fund plus interest thereon as
earned by the fund to the deceased person's death, but in no case shall the interest exceed two (2) -

percent per annum; and
b. Under the conditions described in subsections F. and G. of Section 3.36.1200, and

subjeot fo tne withhoiding provided for in subsection H. of Section 3.36.1200, ifa Iump sum return of
contributions and interest is chosen a monthly allowance in the amount spec:f ied in subsectfon B. of this

Section. -

‘2. Such deceased person's estate shall oe entifled, under the conditions described in
" subsection E. of Section 3.36.1200, to a return of the deceased person's contributions together with
interest thereon to the date of death, but in no case shali the interest exceed two (2) percent per annum.

B: The amount ofa monthly allowance payable under thls sectuon shatl be

1. To a surviving spouse or surviving domestlc pariner, oné and elght hundred seventy-five
thousandths (1.875) percent of the deceased person's final compensation for each full year of service;
provided, however, that in no event shall the monthly allowance exceed a maximum of thirty-seven and
five tenths (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full
year. The monthly allowance shall be paid for the life of the surviving spouse or surviving domestic - )

partner.
2. T'o one (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the
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deceased person's final compenéation for each full year of service; provided, however, that in no evént
shall the monthly aliowance exceed a maximum of twenty-five (25) percent of such final compensation.

Pro rata credit shall be given for a portion of a full year.

3. To each of two (2) eligible surviving children, ohe.-hélf( 1/2) of the amount specified in the
following paragraph a or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

. a. Oneand eight hundred Sevehty-ﬁve thousandths (1.875) percent-of such deceased
_ person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall-be given for a portion of a full year.

‘ b, That percentage of the decéased persbn's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation.

4. To each of three (3).or more eligible surviving ch'ildren, the amount specified in the folloWihg
_paragraph a or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five-tenths (2.5) percent of such deceased person’s final compensation for each
full year of service, divided by the number of children entitled to receive an aliowance; provided,
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

~ full year. '

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payabie to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance. '

C. Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9, it being assumed for
purposes of such part that such child would be entitled to a surviving child's monthly survivorship
allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled to a child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of ,
contributions and monthly survivorship allowance as set forth above for surviving child and children.

(Prior code § 2903.303b; Ords. 19478, 23807, 26836, 27712.)

R

under Section.3.36.1640 dies after receiving same. -

A. If after a person becomes entitled to the monthly allowance provided for in Section 3.36.1640,
he or she should die after receiving any such allowance, such person’s surviving spouse, surviving
domestic partner, surviving child or children (as said terms are defined in Section 3.36.1230) shall be
entitied to.a monthly allowance under the conditions described in subsections C and D of Section
3.36.1320, the amount of such monthly allowance to be as set forth in subsection B of this section, and
such deceased person's estate shall be entitled to a payment of one thousand dollars ($1,000.00) under

the conditions described in Section 3.36.1230 E.

3.36.1670 Survivorship benefits payabflg‘v\iiie:re, person eligible for mon,_th'ly allowance

B. - The amount of such mbnthly allowance payable under this section shall be:
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1. To a surviving spouse or surviving domestic partner, one and eight hundred seventy-five -
thousandths (1.875) percent of the deceased person's final compensation for each full year of service;
provided, however, that in no event shall the monthly allowance exceed a maximum of thirty-seven and
one-half (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full -
year. The monthly allowance shall be paid for the life of the surviving spouse or surviving domestic

partner. -
2. To one (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the

deceas.éd person's final compensation for each full year of service; provided, however, that in no event

shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

Pro rata credit shall be given for a portion of a full year;

3. Toeachof two (2) eligible surviving children, one-half { 1/2) of the amount specified in the
following paragraph a, or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

| a'. One and eight hundred severity-ﬁve thousandths (1.875) percent of the deceased
person’s final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall be given for a portion of a full year;

b. That percentage of the deceased person's final compensation which, when added to the

percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of the deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation;

4. To each of three (3) of more eligible surviving children, the amount specified in the following
paragraph a, or the amount specified in the following paragraph b, whichever is the lesser amount:

- a. Two and one-half (2.5) percent of the deceased person’s final compensation for each full
year of service, divided by the number of children entitied to receive an allowance; provided, however,
that in no event shall the combined monthly allowance paid to the children exceed a maximum of

seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a full

year.,

- b, That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an aliowance.

‘C.  Each child who, if he or she were under the age of eighteen (18) years, would be a surviving'
child as defined in Section 3.36.1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements of this Part 9, it being assumed
for purptisés of such part that such child would be efititled to & sufviving child's monthly survivorship
allowance under Part 8 if he or she were under eighteen {18)years of agé, bé entitied to'a child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of '
contributions and monthly survivorship aflowance, as set forth above for surviving child and children.

D. Such deceas‘ed person shall, for the purpose of the definition of spouse, domestic partner, child
or children contained in this Section, be deemed to have retired as of the date such deceased person

first receives a monthly allowance hereunder.

(Prior code § 2903.303c; Ords. 23807, 26836, 27712.)
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3.36.1680 Return of contributions to certain survivors of person who dies before
rreaching fifty-five and before twenty years have elapsed from the time such person first

. became a member.

If such person mentibned in $ecti6n 3.36.1640 should die before he or she reaches fifty-five (55)
years of age and before twenty (20) years have elapsed from the time Such person first became a

--------------------- member of this system, such deceased person's Surviving Spouse, surviving domestic partner, surviving
child or children (as such terms are defined in Section 3.36.1250), or such deceased person's estate

shall be entitled under the condition described in subsections C, D or E of Section 3.36.1250, whichever
is applicable, either (i) to the return from the retirement fund of a sum of money equal to such deceased

. person’s contributions to the retirement fund, plus interest thereon to thé date of death; as earmed by
such fund, but in no case shali the interest exceed two (2) percent per year, or (ii) to the sum of one
thousand dollars ($1,000.00), whichever is greater. A surviving spouse or surviving domestic partner
shall be paid benefits under this section regardless of whether the spouse or domestic partner is married
or has established a domestic partnership at the time the benefits become payable. C

(Prior code § 2903.303d; Ords. 23807, 27712))

3.36.1690 = Cost of living irjcreas'es.

All monthly allowances and monthly survivorship allowances payable under Sections 3.36.1640,-
3.36.1660 and 3.36.1670 shall be eligible for and entitled to the cost of living increases or decreases set
forth in Chapter 3.44 of this Code. For purposes of Section 3.44.040, such person shall be deemed to
have retired as of the first day of the first period for which he receives a monthly allowance. -

‘ (Prior code § 2903.303e; Ord. 18378.)

3.36.1700 Transfer of contributions to federated city employees’ retirement system in
time and manner specified in Section 3.24.1080 or 3.28.650.

A.  Subject to the provisions of Subsection B., in the event a person's membership in this plan is

- terminated because of the abolition or discontinuance of the office or position heid by him or her in the
police or fire department, but such person is transferred, without a break in service and without being
requested to take any civil service examination therefor, to a new office or position in a department other
than the police or fire department, and the functions and duties of his or her new office or position are
substantially the same as those performed by him or her in the former office or position in the police or
fire department, and if in addition he or she thereby becomes a member of the retirement plan-

- established by Chapter 3.24 or Chapter 3.28 of this Code and elects and becomes entitled to receive
credit under such plan for sérvice to which he or she was entitled-to credit under this plan, then in such

event:

1. The person may elect, in lieu of receiving or being entitled to any other rights, benefits or
moneys under this plan, to have all of his or her accumulated contributions in this retirement fund, with
interest thereon, transferred and paid.fo the retirement fund established pursuant to Chapters 3.24 and
3.28. Such election'shall be made in the manner and time specified in Section 3.24.1080 or 3.28.650.

2. Upon such election being made, said accumulated contributions and interest earned thereon,
plus all contributions made by the city to this plan because of such person's membership herein, shall be
transferred and paid to the retirement fund established pursuant to Chapters 3.24 and 3.28 of this Code,
and thereafter, neither the person making such election nor any survivor or estate of such person shall
be entitled to any rights, benefits, aliowance or moneys under this plan. :
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B. Inthe event the accumulated contributions in this retirement fund of a person who makes the
- election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapter 3240r3, 28 retlrement plan and there i is no provision in the Chapter 3.24 or 3. 28
retirement plan for a credit agalnst futdre Eontributions, then that portion of the accumulated
contributions in this retirement fund that is in excess of the contributions required for stuch purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent {2%) per annum, to the person at the time the person separates from city service,

(Prior code § 2903.304; Ord. 27768.)

 3.36.1710 | Transfer of contributions to federated city employees’ retirement system, in
the manner and 'time specified in Section 3 24.1090 or 3.28.660.

. A. . Subject to the provisions of Subsectlon B.,in the event a person's membershlp in this plan is
termlnated and if in addition he or she thereafter becomes a member of the retirement plan established
by Chapter 3.24 or Chapter 3.28 of the San José Municipal Code and elects and becomes entitled under
Section 3.24.1090, 3.28.650 or 3.28.660 to receive credit under such plan for service to which he or she

~ was entitled to credtt under this plan, then in such event:

1. The person must elect to have all of his or her accumulated contributions in this Plan with
interest thereon, transferred and paid to the retirement fund established pursuant to Chapters 3.24 and
3.28 of this Code. Such election shall be made in the manner and time specn‘" ed in Section 3.24.1090 or

3.28.660 of thls Code.

- 2. Upon such election being made, said accumulated contributions, and interest earned
thereon, in accordance with said election, shall be transferred and paid to the retirement fund
established pursuant to Chapters 3.24 and 3.28 of this Code, and thereafter, neither the person making
such election nor any survivor or estate of such person, shali be entitled to any rights, benefits,

allowance or moneys under this pian.

3. Also, upon said eléction being made, all ccntnbut':ons_made by the city to this retirement fund
because of said person's membership herein shall be transferred and paid to the retirement fund '

established pursuant to Chapters 3.24 and 3.28 of this Code.

B.  In the event the accumulated contributions in this retirement fund of a person who makes the
election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan and there is no provision in the Chapter 3.24 or 3.28
retirement plan for a credit against future contributions, then that portion of the accumulated

~ contributions in this retirement fund that is in excess of the contributions required for such purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%) per annum, to the person at the time the person separates from city servuce ‘

(Prior code § 2903.305; Ord. 27768.)

' _ Part 12
!NCREASED BENEF ITS FOR CERTAIN PERSONS

Sections:
3.36. ‘t750 Increased benefits to persons retired for service on or after April 12,
1960, to effective date of this chapter.

3.36.1760 Increased benefits for survivors of certain persons who died after
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April 12, 1960, but before effective date for this'system, while members of plan
established by Chapter 3.32. ' - ' :

3.36.1770  Increased benefits to persons retired for disability from April 12,
1960, to effective date. - ' .

3,36;1.780 Persons with more than twenty years' service, under fifty-five years

-of age,; who resigned or were discharged on or after April 12, 1960 and prior to the

effective date of this chapter.

- 3.36.1790 Términation' of allowances or benefits for treason or conviction of
felony. '

3.36.1750 Increased benefits to persons retired for service on or after April 12, 1960, to
effective date of this chapter. - , o

A.  Each person who, on or after April 12, 1960 but prior to the effective date of this chapter held -
any position-in the police department or fire department in one of the classes of positions designated in
Sections 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960, and prior
to the effective date of this chapter was retired for service from such position under the provisions of the _
police and fire department retirement plan established by Chapter 3.32 of this Code, shall have the :
option of hereafter receiving the benefits provided by this chapter, subject to all the provisions of this
chapter, including survivorship and death benefits, the same as though he were retired for service
pursuant to the provisions of this chapter in lieu of receiving or being entitled to any benefits or rights
under the provisions of the police and fire department retirement plan established by Chapter 3.32 of this

- Code. '

B. - Each of said persons in order to exercise his option, shall file with the secretary of the refirement
board a written statement, on a form to be furnished to him on his request by said board, declaring that
he elects to hereafter receive the benefits provided by this chapter in lieu of such benefits or rights as he
may have under the provisions of the police and fire department retirement plan established by Chapter
3.32. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day
immediately following the effective date of this chapter. Upon filing said statement in the manner and
time hereinabove specified, such person shail hereafter be entitied to benefits provided by this chapter,
and shall be subject to 2l the provisions and conditions of this chapter, the same as if he had retired for
service hereunder. Each such person so electing to receive the benefits provided by this chapter shall
cease being a member of the retirement system established by Chapter 3.32 of this Code as of the date
he exercises such option, and shall thereafter not be entitled to any of the benefits provided by the

* system established by said Chapter 3.32. '
(Prior code § 2903.325.) |

3.36.1760 Increased benefits for survivors of certain persons who died after April 12,

1960, but before effective date for this.system, while members of plan established by

Chapter 3.32.

A. The surviving widow and surviving child or children of any person who on or after April 12, 1960,
. but prior to the effective date of this chapter held any position in the police department or fire department
*in one of the classes of positions designated in'Sections 3.36.170 or 3.36.200 of this chapter and who, in
addition, on or after April 12, 1960, and prior to the effective date of this chapter died while hoiding such
a position, shall have the option of receiving the survivorship and death benefits, if any, provided by this
chapter, subject to all the provisions of this chapter, the same as if the deceased person were a member
of this retirement system at the time of his death, in lieu of receiving or being entitled to any benefit or
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rights under the provisions of the police or fire department retirement plan established by Chapter 3.32

of this Code; provided, that if such surviving widow has aiready received the deceased person's

contributions to the retirement system established by Chapter 3.32, plus interest on said contributions, |
pursuant to Section 3.32.350, the monthly allowances payable to such widow and or child or children ’
shall be withheld and not pafd {o the persons entitled to the same until such time as the total amount of

allowances so withheld should equal the total amount paid to such survwmg widow pursuant to said

Section 3.32.350 in the same manner and to the same extent as provided for in subsection A.6.i. of |

Section 3.36.1200 of this mapjﬂ If said contributions and inferest thereon have not beenpaidtosuch )

widow, then all of the provisions of this chapter shali be applrcable thereto

B. Said option shall be exercised by such surviving widow on her own behalf and on behalf of all
stch children; and if there be no surviving widow, such option shall be exercised by the duly appointed

guardian or gua‘rdians of all such surviving children.

C. In order to exercise said option, such person shall file with the secretary of the retirement board
a written sfatement on a form to be furnished by said board to such person on his request, declaring that
~ he elects to receive the benefits provided by this chapter in lieu of any benefit or right as he may have
under the provisions of the police and fire department retirement plan established by Chapter 3.32. Said
statement shall be filed as aforesaid within sixty days from and after the effective date of the ordinance
codified herein, and no later. Upon filing said statement in the manner and time hereinabove specified
such person shall thereafter be entitled to make application for and receive the benefits, if any, prowded
by this chapter, and subject to all the provisions and conditions of this chapter. Each such person so
electing to receive the benefits provided by this ‘chaptér shall thereafter have no right to any of the
benefits provided by the retirement system established by Chapter 3.32 of this Code. .

(Prior code § 2903.325a. )

3.36.1770 Increased benefits to persons retired for d:sablllty from April 12 1960 to
effective date.

, A, Each.person who, on or after April 12, 1960 but prior to the effective date of this chapter held
any position in the police department or fire depariments in one of the classes of positions designated in
Section 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960 and prior to .
the effective date of this chapter was retired for service-connected or nonservice-connected disability |
from such position under the provisions of the police and fire depadment retirement plan established by
Chapter 3.32 of this Code, shall have the option of hereafter receiving the benefits provided by this
chapter, including survivorship and death benefits, subject to all the provisions of this chapter, for such
service-connected or nonservice-connected dlsablhty as the case may be, in lieu of receiving or being
entitled to any benefits or rights under the provisions of the police and fire department plan established
by Chapter 3.32 of this Code. In no event, however, shall any disability retirement allowance paid to him
under the provisions of this chapter cover or be for any period of time preceding the effecttve date of thls

chapter.

B. Each of said persons, in order to exercise his option, shall file with the secretary of the

. retirement board a wntfen statement,” on aform to be fumlshed to him on his request by said board,

declaring that he élécts to hereafter recéive ‘the benefits provided by this chaptér in lied of such behefits
or rights as he may have under the provisions of the police and fire department plan established. by
Chapter 3.32 of this Code. Said statement shall be filed as aforesaid on or before and no later than the
ninetieth day immediately following the eff'ec_tive date of this plan. Upon filing said statement it the -
manner and time hereinabove specified, such person shall hereafter be entitled to the benefits provided
by this chapter, and shall be subject to all the provisions and conditions of this chapter the same as if he
had been retired for said disability hereunder. Each such person so electing to recéive the benefits _ J
provided by this chapter shall cease being a member of the retirement system established by Chapter
3.32 as of the date he exercises such optlon and shall thereafter not be entitled to any of the benefits
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provided by said system established by Chapter 3.32,
(Prior cede § 2903.326,) '

3.36.1780  Persons with more than twenty years' service, under fifty-five years of age,
who resigned or were discharged on or after April 12, 1960 and prior to the effective date

of this chapter.

A.  Each person who held on or after April 12, 1960 but prior to the effective date of this chapter
any position in the police department or fire department of the city which is included.in the list of N
positions specified in Sections 3.36.170 or 3.36.200 of this chapter and who, in addition, on or after April
12, 1960 but prior to the effective date of this chapter resigned or was discharged from such position and
who in addition at the time of such resignation or discharge had not yet attained fifty-five years of age -
but was entitled to credit for not less then twenty years of service under the police and fire department
retirement plan established by Chapter 3.32 of this Code, and who in addition at or prior-to the time he or
 she exercises the option hereinafter given to him or her has not yet withdrawn from the retirement fund
_any contributions theretofore made by him or her under the provisions of the police and fire department

retirement plan established by Chapter 3.32, shall have the right, if he or she so elects within the time
and in the manner hereinafter specified, to have all his or her said contributions transferred to an
account maintained under the provisions of this chapter and left in the retirement fund as contributions

made by him or her under this chapter.

B.  Each of said persons, in order to exercise the option to have his or her contributions transferred

. fo an account maintained under the provisions of this chapter as provided for in this section, shall file

with the secretary of the retirement board a written statement, on a form to be furnished by said board
upon his or her request, declaring that he or she elects to have all contributions theretofore made by him
or her under the police and fire department retirement plan established by Chapter 3.32 transferred to an
account maintained under this chapter and left in the retirement fund as contributions made by himor .
her under this chapter. Said statement shall be filed as aforesaid on or before and no later than the
ninetieth day immediately following the effective date of this plan. In no event may said statement be
filed, and in no event may any such person elect to continue contributions under this section and have
any rights under this section if the person has already withdrawn from the retirement fund ali

contn'bution_s theretofore made by him or her to said fund.
(Prior code § 2003.327; Ord. 27768.)

3.36.1790 Terrhination of allowances or benefits for treason or conviction of felony.

y virtue of the provisions of this Part 12 may

Any and all allowances or benefits payable under and b
discretion, if the recipient thereof should

be cancelled and termiriated by the retirement board. in its
commit treason or be convicted of a felony.

(Prior code § 2003.328.)
| Sl ' Part 13 S
DEATH WHILE ON MILITARY LEAVE OF ABSENCE
S_éétions: | ' -
3.36.1800 _Deﬁnitioﬁs. |

3.36.1810  Survivor's benefit - Amount d.etermination.
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3.36.1820 Times for and during which survivor's benefit is payable;

13.36.1830 ' Benefits or allowances - Conditions.

3.36.1800 Definitions.

As used in this Part 13:

A. "Armed forces of the Uniited States” means the United States Air Forces Army, Navy, Marine
Corps Coast Guard, and the Army and Navy Nurse Corps and no other forces or service.

 B. "Social Security Act" means those provisions-of the Federal Social Security Act which are set
forth in Subchapter !l of Chapter 7 of Titie 42 of the Unrted Stdtes Code Annotated

C. "State Militia" and "Militia of the state of California” mean the California National Guard or
Ca!rfom:a Natlona! Guard Reserve. and no other foroes or service.

D. "Survivorof suspended member who dies in m:lltary service" means the widow, w:dower
surviving divorced wife, chiid, mother or parent, specified in Section 402 of the Social Security Act, if
any, of the "suspended member who dies in military service," surviving after the death of the "suspended

member who dies in military service", who:

1. Is or will be entitled, upon or at any trme after and because of the death of the "suspended
member who dies in military service,” to collect from the Federal Social Security Program, under and by
- virtue of the provisions of Section 402 of the Federal Social Security Act, and subject to the provisions of
said Social Security Act, the widow's, widower’s, survrvrng divorced wife's, child's, mother's or parents'
survivors monthly insurance benefits (other than hospital insurance benefits, annuities, Medicare
benefits or other nonmonthly survivors insurance benefits) specﬂ" ed in Section 402 of said Social

Secunty Act; or

2.. Would be entitled, upon or at any time after and because of the death of the "suspended
member who dies in military service,” to collect from the Federal Social Security Program, under and by
virtue of the provrsrons of the above specified Section 402 of the Federal Social Securlty Act and subject
to the provisions of said Social Secunty Act, the widow's, widower's, survivor's, survrwng divorced wife's,
child's, mother's or parents' survivors monthly insurance benefits (other than hospital insurance benefits,
annuities, Medicare benefits or other nonmonthly survivors insurance benefits) specified in Section 402
of said Social Securrty Act if the "suspended member who dies in military service™ has been entitled to
credit, under the provisions. of said Federal Social Security Act, for period of city service rendered on or
after July 1, 1958 only, for which such "suspended member who dies in mmtary service® was entitled to
credit under the provrsrons of the retirement system established by the provrsrons of thls Chapter 3.36.

E. "Suspended member who dies in military service" means a person whose membershrp in this
retirement system is suspended in time of tar involving the United States as a belligerent under and by
virtue of the provisions of Section 3.36.1600, because of the grant to him of a leave of absence without
pay, from city employment for monthly compensataon for the purpose of joining the armed forces of the
United States or for the purpose of serving with any reserve force or corps of the armed forces of the
United States or with the Militia ‘6f the state of California, if, being a member &f Euch reserve force or
corps or of such State Militia he is ordered by competent military authority to active duty with such
reserve force or corps or State Militia, and who does in fact without unreasonable and unnecessary
delay join such armed forces of the United States during the existence of said war or does in fact serve
in active duty during the existence of said war with said reserve forces, corps or State Militia, and who in
addition dies between the first day of October, 1967 and the thirtieth day of January, 1970, inclusive,
during said suspension and feave of absence and while in active service in such armed forces of the
United States, reserve forces or corps or State Militia and while said war stiil exists. Sadid term does not
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" meanor ihclude any su_ch persoh who died or dies prior to October 1, 1967 or after January 30, 1970.

F. "War involving the United States as a beliigerent" shail be deemed to exist: -

1. Whenever Congress has declared war until péace has been formally restored or until
Congress or the President proclaims or declares that such war or hostilities therein have ceased or

terminated, whichever is earlier:

- 2. Whenever the United States is engaged ih abtive military operations against any foreign
power, whether or not war has been formally declared; or ' :

3. Whenever the United States is assisting the United Nations, in actions involving the use of -
armed force, to maintain or restore international peace and security. '

(Prior code §§ 2903.350 - 2903.355.)

3.36.1810 Survivor's benefit - Amount determination.

- Subject to the conditions, limitations and restrictions set forth in this section and those set forth in
other sections of this Part 13, each survivor of a suspended member who dies in military service, defined
in Section 3.36.1800D, shall be entitled to receive, and shall be paid, from the retirement fund

established and maintained pursuant to the other parts of this Chapter 3.36, for and during the time or

times only which are hereinafter specified in Section 3.36.1820, a monthly survivorship allowance equal

to the difference between:

A. - The amount of monthly survivors insurance benefit (other than hospital insurance benefits,
annuities, Medicare benefits or other-nonmonthly survivor's insurance benefits), if any, which such
survivor is or will be entitied to coliect from the social security program, for and during the time or times .
specified in Section 3.36.1820, because of death of the suspended member who dies in military service,
under and pursuant to the provisions of Section 402 of and subject to the provisions of the Federal

Social Security Act; and '

B. The amount of monthly survivors insurance benefit (other than hospital, insurance benefits,
annuities, Medicare benefits or other nonmonthly survivor's insurance benefits) which survivor wouid be
entitled to collect from the social security program, for and during the time or times hereinafter specified
in Section 3.36.1820, because of the death of the suspended member who dies in military service, under
and pursuant to the provisions of Section 402 of and subject to the provisions of the Federa! Social
Security Act, if the suspended member who dies in military service had been entitled to credit, under the
provisions of the Federal Social Security Act, for the periods of city service rendered on or after July 1,
1958 only, for which the suspended member who dies in military service was entitled to credit as city -
service under the provisions of the retirement system established by this Chapter 3.36. |

(Prior code § 2903.356.)
3.36.1820 Times for and during which survivor's benefit is payable.

Any monthly allowance which is payable to a survivor of a suspended member who dies in military
service under and pursuant fo the preceding Section 3.36.1810 is and shall be payable only for and
during the month or months for-and during which such surviver would be entitied to a monthly survivor's -
insurance benefit (other than hospital insurance benefits, annuities, Medicare benefits or other -
nonmonthly survivor's insurance benefits) under and by virtue of the provisions of Section 402 of and
subject to the provisions of the Federal Social Security Act, because of the death of the suspended
member who dies in military service, if the suspended member who dies in military service had been
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entitled to credit, under the provisions of the Federal Social Secunty Act, for the periods of crty service
rendered on or after July 1, 1958 only, for which the suspended member who dies in military service was
entitled to credit as city servrce under the provisions of the retirement system estabhshed by this Chapter

3.36.
(Prier code § 2903.357.)

736‘1330 Benefits or al!owances Conditions.

Anything elsewhere to the contrary notwithstanding, no person shall be entitled to or be paid any
benefit or aliowance whatever under and by virtue of any of the provisions of this Part 13 if. - -

“A. The membership of the susperided member who dies in military service in- this refirement
system shall have already been terminated, prior to his death, by retirement for service or disability,
resignation, discharge, discontinuance of service, or by the occurrence of any other event, under and by

virtue of the provisions of Section 3.36.1610 of thls chapter or

B. Said suspended member who dies in mlhtary service was entitled, at or prior to his death, to
immediate retirement for service under the provisions of the retirement system established by this.

Chapter 3.36; or

C. Said suspended member who dies in military service, at the time of commencement of the leave
of absence specified in Section 3.36.1800E, was not entitled to credit, under the provisions of thls
retirement system, for at least two years of service under this retirement system; or : .

D. Any survivor or estate of said suspended member who dies in military service is entitled to any

o allovrance or other benefit under and by virtue of the provisions of other parts of this Chapter 3.36 as a_

result of the death of the suspended member who dies in military service, unless each such survivor and
estate waives his or its right to receive any and ail aliowances or benefits payable to them or either of

them under the provisions of other parts of this-chapter; or

E. Said suspended member who dies in military service after joining the armed forces of the United
States, or after reporting to active duty with a reserve force or corps of such armed forces, or with the
State Militia, pursuant to orders of competent military authority, and before dying, voluntarily requested
or agreed to an extension of his original term of enlistment, service or tour of duty or to an additional
term of enlistment, service or tour of duty, or otherwise continued his active service with said armed
- forces or militia beyond the first date that he could have terminated or Ieft active service or could have

caused his active service to be termmated or

F. Said suspended member who dies in military service had actively served in any of the armed
forces of the United States, or in any reserve force or corps of such armed forces of the United States,
or in any reserve force or corps of such armed forces or with the State Militia, within two years
immediately preceding the date of commencement of the leave of absence because of which his
membership in this retirement system was suspended under and by virtue of the provisions of Section

3.36.1600, for any period ef time in excess of thirty days' duration; or

G. Sald suspended member who dies in military service died prior to October 1, 1967 or after
January 30, 1970.

(Prior code § 2903.358.)

Part 14
" MEDICAL BENEFITS FOR CERTAIN PERSONS

R
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Sections:

3.36.1900 Medical benefits for retired members.
3.36.1910 Medical benefits for survivors of members.

3.36.1920 Requirements for participation in medical insurance plan.

3.36.1925 Reimbursement for Medicare Part B payments.

3.36.1930  Allocation of costs of prowdmg medical i msurance coverage to
members or survivors. .

3.36.1935 Payment of family coverage premiums in the case of guardranshrp of
minor children. '

3.36.1940 Eligible medical plan.

3.36.1950  Limitation on medical benefits.

3.36.1900  Medical benefits for retired members.

~ Subject to the provisions of this chapter, a member or former member may be entitled to medical
insurance coverage in an eligible medical plan as specified in Section 3.36.1940 if the requ:rements of

subsection A., B., C., or D. of this Section 3.36.1900 are satisfied:

A. The memberis retlred for service under Part 6 of this chapter or for disability under Part 7 of this
chapter and at the time of such retirement either: _ .

. 1. Is entitled to credit for fifteen or more years of service; or

2. Receives a retlrement allowance equat to at least thlrty-seven and one-half percent of such
member's final compensation,
B. The member is retired pursuant to Secticn 3,36.760 of this chapter; or
C. The former member separates from city service on or after July 5, 1992, pnor to retirement, and
satlsf es all of the foliowing requlrements

1. At the time of separation from city service the former member | is entitled to credit for twenty or
more years of service; and _ ,

2. The former member elects to allow hls or her accumulated contnbutrons to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. The former m‘ember receives a mohthly allowance pursuant to Section 3.36.1640.

-D. The former member separated from city service prior to July 5, 1992, and prior to retrrement

" and satrsfes all of the following requirements:

1. At the time of separatron from city service the former member was entitied to credit for twenty
or more years, of service; and - : .
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2. The former member elected to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to-
Section 3.36.1640; and ,

4, The former member is receiving a monthly allowance pursuant to Section 3.36.1640 at the

(Ords. 21686, 23889, 24093, 25615, 26641.)

3,36.1910 Medical benefits for survivors of members.

Subject to the provisions of this chapter, the surviving spouse, surviving domestic partner, child
and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
" medical insurance coverage in an eligible insurance plan as specified in Section 3.36.1940 if the
requirements of subsection A., B., or C. of this Section 3.36.1910 are satisfied:

A. .The surviw‘ng spouse, surviving domesfic partner, surviving child and/or children are receiving a
monthly allowance pursuant to-Part 8 of this chapter because of the death of a member and:

' 1. The member either died before receiving rétirement pay or was retired for service under Part
-6 of this chapter or for disability under Part 7 of this chapter; and

2. Atthetime of the member's death:

a. The member was entitled to credit for fifteen (15) or more years of service; or

b. The member was retired pursUant to Section 3.36.760 of this chapter; or

¢. The surviving spouse, surviving domestic partner, surviving child and/or children were
entitled to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member’s

final compensation.

B. The surviving spouse, surviving domestic partner, surviving child and/or chiildren are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from clty service on or after July 5, 1992, and who was entitled to credit for twenty (20) or

more years of service at the time of such separation from service.
C. The surviving spouse, surviving domestic partner, survuvmg child and/or children are receiving a

montttly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior to July 5, 1992, and who met all of the requirements of subsection D of

Section 3.36.1900. o
(Ords. 21686, 23807, 23889, 24093, 26641, 27712.) a

3.36.1920 | Requirements for participation in medical insufance plan.

A. A member or furrner member, as speciﬁed' in Section 3.36.1900, above, is eligible to participate |

ina rt1edical insurance plan sponsored by the city provided that the member or former member satisfies
the following requirements:

1.

The member retires for service or disability putsuant to the provisions of this chapter and at
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the time of retirement the member applies for medical insurance coverage in accordance with the
applicable provisions of the medical insurance plan and agrees to pay any applicable premiums; or

2. The former member receives a monthly allowance pursuanit to Section 3.36.1640 and within
thirty (30) days of first receiving such monthly allowance the former member applles for medical
‘insurance coverage in accordance with the applicable provisions of the medical i insurance plan and

agrees to pay any apphcable premiums.

B. A survivor, as spécified in Sechon 3.36.1910, above, is eligible to participate in a medical
insurance plan sponsored by the crty provided that the following condltlons are satisfied: _

Ry 1. Atthe tlme of the death of the member or former member, the member or former member
and the survivor were both enroiled in one (1) of the medical insurance plans sponsored by the.city; and

2. The survivor applies to contlnue medical insurance coverage within srxty (60) days of the
death of the meimber or fom1er member, and

3. The survrvor agrees to pay any applicable premiums.

C. - A member or former member may secure medical insurance coverage for a spouse under the
following conditions: |
1. The spouse and member are marned at the time of said member's retlrement for service or
dlsabrllty. or .
2. The spouse and the former member are married at the time the former member first begms
receiving a monthly allowance pursuant fo Section 3.36.1640; or

3. The member marries subsequent to his or her retirement and applies to add such spouse Il'l
accordance with the terms of the eligible medical plan; or

4. The former member marries while receiving monthly allowances pursuant to Section
3.36.1640 and applies to add such spouse in accordance with the terms of the eligible medical plan.
D. - A member or former member may secure medlcal insurance coverage for a domestic partner
under the followmg conditions:
1. The domestic partner and the member are members of a domestic parlnersh:p at the time of
said member’s retirement for service or dlsablllty or . . »

, 2. The domestrc partner and the member are member’s of a domestic partnership at the time
the former member first begins receiving a monthly allowance pursuant to Section 3.36.1640; or

. 3. The member establishes a domestic partnership subsequent to his or her retirement and
applres to add such domestic partner in accordance with the terms of the ellgrble medical plan; or -

4, The former member establishes a domestic partnership while receiving monthly allowances ‘
pursuant to Section 3.36.1640 and applles to add such domesti¢ partner in accordance with the terms of
~ the eligible medical plan. ‘

E A survrvrng spouse or surviving domestic partner shall be elrgrble for single coverage only,
except as follows: _
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. A surviving spouse or surwvrng domestic partner shall be eligible for family coverage if a
surviving child or children as defined in Section 3.36.1200, or an eligible survwlng child for purposes of
receiving a school allowance pursuant to Part 9 of this Chapter, are survnvmg the death of the member.

2. A surviving spouse or surviving domestic partner shall be eligible fer family coverage if the
survmng spouse or-the surviving domestic partner is the court-appointed guardian of the person of a
mmor child or children and such minor child or chlldren are ehgable for coverage under the terms of the

after such child reaches the age of majority in any case where, if such child had been a surviving child of
the member or former member, such child would be an eligible surviving chlld for purposes of receiving -

a school allowance pursuant fo Part 9 of this chapter.

- F. Notwithstanding the pl'OVlSlons of subsectlons A. and B. of Section 3.36.1920, members or their
survivors who would otherwise qualify for participation in a medical insurance plan pursuant to the
provisions of this Part 14, but who, at the time of retirement.or death, could not enroll because the
benefits provided in this Part 14 were not available at the time of the member's retirement for service or
disability or death of the member, may enroll in an eligible insurance plan as provided for in this Part 14
until or on August 31, 1984, only; said members or their survivors must otherwise comply with the
coverage limitations provided in subsections C. and D. of Section 3.36.1920 and with all provisions of

this Part 14,

G. Notwithstanding the provisions of Section 3.36.1920.C., a spouse who married a member
subsequent to the member’s retirement and would otherwise quahfy for participation in a medical
insurance plan pursuant to this Part 14 but who, at the time of marriage, could not enroll because the
benefits provided in this Part 14 were not available for spouses married subsequent to a member's
retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on December 30,
1991, only. Such spouse must otherwise comply with all other provisions of this Part 14.

H. Notwathstandmg the provisions of Section 3.36.1920.D., a domestic partner who established a
domestic partnership with a member subsequent to the member’s retirement and would otherwise
qualify for participation in-a medical insurance plan pursuant to this Part 14 but who, at the time of
establishing the domestic partnership, could not enroll because the benefits provided in this Part 14
were not available for domestic partnerships Wher_e the partnership was established subsequent to a
member's retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on
January 31, 2007, only. Such domestic partner must otherwise comply with alf other prowsmns of this

Part 14,

I Notwithstanding the provisions of subsections A. and B. of Section 3.36.1920, a member who
retired pursuant to Section 3.36.760, or survivors of such member, who would otherwise qualify for
' participation in a medical insurance plan pursuant to the provisions of this Part 14 but who, at the time of
- retirement or death, could not enroll because the benefits provided in this Part 14 were not availabie to -
. such member or such survivors at the time of such member’s retirement or death, may enroll inan
eligible insurance plan as provided for in this Part 14 until or on December 30, 1991, only. Said member
or. survivors must otherwise comply with the coverage limitations prowded in Schon 3 36.1920 and with

all other provisions of this Part 14.

J.  Asurviving Spouse who would otherwise quallfy for famliy coverage because the surviving-
spouse is the court-appointed guardian of the person of a minor chiid or children but who, at the time of
the member's or former member’s death, could not enrol! because the family coverage provided in this
Part 14 was not available to such surwvmg spouse at the time of the member's or former member's
death, may enroll in family coverage in an eligible insurance plan as provided for in this Part 14 until
June 30 2002, only. Said surviving spouse must otherwise comply with the coverage limitations
prowded in Section 3.36.1920 and with all other provisions of this Part 14.

K. A domestic partner who would otherwise qualify for family coverage because the domestic
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partner is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member's or former member's death, could not enroll because the family coverage provided in this
Part 14 was not available to such surviving domestic partner at the time of the member's or former -
member's death, may enroll in family coverage in an eligible insurance plan as provided for in this Part
14 until January 31, 2007, only. Said surviving domestic partner must otherwise comply with the
coverage llmltatrons provnded in Section 3. 36 1920 and with all other provisions of this Part 14. -

L. Notwithstanding the provisions of subsection A. of Section 3.36. 1920, a former member who

meets the requirements of subsection D. of Section 3.36.1900 but who, within thirty (30) days of first -
~ receiving a monthly allowance, could not enroll.in a medical insurance plan because the benefits
provnded in this Part 14 were not then available to such former member, may enroll in an eligibie
insurance plan as provided for in this Part 14 until or on December 31, 2002, only. Upon the death of -
such former member, the former member's survivors shall be eligible for continued medical insurance
coverage. Such former member or survivors must otherwise comply with the coverage limitations

prowded in Section 3. 36. 1920 and with all other provisions of this Part 14.

(Ords. 21686, 23807, 23889, 24093, 25615, 26566, 26641, 27712.)

3.36. 1925 Reimbursement for Medicare Part B payments

A. The plan will reimburse members, former members and survivors for the amounts paid by them.
for Medlcare Part B coverage, subject to the following limitations:

1. The member, former member or survivor must be eligible for medical insurance coverage
under the provisions of the plan and must be enrolled in an eligible medical plan.

' 2. The total amount paid by from the medical benefits account for medical benefits pursuant to -
Section 3.36.1930 plus the Medicare Part B reimbursement shall not exceed the premium for the lowest
cost medical plan, as defined in Section 3.36.1930 D, avallable to the member, former member or

survivor.

3. The relmbursement shall be only for Medicare Part B payments made aﬂer February 4, 2000.

4. The member, former member or survivor must submit proof of payment for Medrcare Part B.

Except for Medicare Part B payments made during calendar year 2000, proof of payment must be
submitted no later than the April 1st immediately following the calendar year for which reimbursement is

sought. For Medicare Part B payments made during calendar year 2000, proof of payment must be
submitted no later than November 30, 2001. _

5. The relmbursement shall not exceed the amount of the Medlcare Part 8 payments for which
proof of payment is submltted )

6. The reimbursement may be reduced or eliminated pursuant to Section 3.36.1950.

~ 'B. Allreimbursements for Medicare Part B payments shall be made from the medical benefits
account established by Section 3.36. 575

(Ord. 27768.) :

3.36.1930 Allocat;on of costs of providing medical insurance coverage to members or
survivors. _
A. The costs of premiums for medical insurance coverage in an eligible medical plan shall be paid
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from the medical benefits account established by Section 3.36.575 and by dedUcttons from monthly
allowances paid by the plan in accordance with this Section 3. 36 1930
: t

B. For members who retlred prior to February 4, 1996, for former members described in
Subsection C. of Section 3.36.1900 who separated from city service prior to February 4, 1996, and for -
survivors of said members and former members who satisfy the requirements of Section 3.36.1910:

1. Fore

pay a premium for medical insurance coverage under thrs part in the ‘same amount as is currently pald
by an emiployee of the city in the classification from which the member retired, which the member held at
the time of death, or which the former member held at the time of separation from city service. The -

remalnrng portion of the premium shali be pald from the medical beneﬁts account.

) 2.. - Effective for coverage begirining in the month of August 1998, the portion of the premlum to -
" be paid from the medical benefits account shall be that portion which is equivalent to the premium for the
"lowest cost medical plan”, but shall not exceed the actual premium for the eligible medical pian in which
the member, former member or survivor enrolls. The portion to be paid by deductions from monthly
allowances paid to the member, former member or survivor shall be that portion of the premium for the

selected medical plan that exceeds the portion payable from the medical benefits account. -

- C. For members who retired on or after February 4, 1996, for former members described in
Subsection C. of Section 3.36.1900 who separated from city service on or after February 4, 1996, and
for survivors of said members and former members who satisfy the requirements of Section 3.36.1910:

1. For coverage through November 1997, the member, former member or survivor shall be
required to pay a premium for medical insurance coverage under this part in the same amount as was
then paid by an-employee of the city in the classification from which the member retired, which the ,
member heid at the time of death, or which the former member held at the time of separation from city ’
service. The remalmng portion of the premlum shall be paid from the medical benefits account. : '

2. Effective for coverage beginning in the month of December 1997, the portion of the premium
to be patd from the medical benefits account shall be the lesser of (a) an amount which is equivaient to
the premium for the "lowest cost medical pian” or (b) the actual premium for the eligible medical plan in
which the member, former member or survivor enrolls. The portion to be paid by deductions from
monthly allowances paid to the member, former member or survivor shall be that portion of the premium
for the selected medical plan that exceeds the portion payabie from the medicai benefits account.

D. For the purposes of thrs section, "fowest cost medical plan" means that medical plan (single or
family coverage as applicable to the coverage selected by the member, former member or survwor)

1. Which is an eligible medical plan as defined in Section 3.36.1940,_; and

2. Which has the lowest monthly premium of all eligible medical plans then i in effect, determined
as of the time the premium is due and owing. .

(Ords. 21 686, 2561 5, 26566. ,26641 . 27768.) .

3.36.1935 Payment of famlly coverage premlums in the case of guardlanship of minor
children. .

A. A surviving spouse who is otherwise eligible only for single coverage, but who elects family
coverage pursuant to paragraph 2. of subsection D. of Section 3.36.1920, shall be required to pay that
portion of the medical premium which exceeds the amounts payable for single coverage by the survwmg

spouse and the Medical Benefits Account as provided in Section 3.36.1930.
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B. The portion of the premium required to be paid by the surviving spouse shall be deducted frqm

the monthly allowances otherwise payable to the surviving spouse.
(Ord. 26566.)

3.36.1940  Eligible medical plan,

—For purpuses of this Part 14, members or their SUIVIVOrs may only be entitled o secure medical

insurance coverage from an eligible medical plan with which the city has entered into a contract for the
provision of hospital, medical, surgicallan'd related benefits as part of the city's benefits to city

employees. '
(Ordf 21686.)

3.36.1950 Limitation on medical benefits.

A.  ltis intended that the medical benefits provided by this plan meet the requirements of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act (California
Government Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City '
reserves the right to amend this Part to limit medical benefits as necessary to satisfy the requirements of

said Section 401(h). '

B. Inthe event the contributions required to fund the benefits provided by this Part 14 and the .
dental benefits provided by Part 15, as determined by the board's actuary, would exceed the contribution _
limit permitted by Internal Revenue Code Section 401(h) and the applicable regulations, the allocation of
costs set forth in Section 3.36.1930 shall be adjusted as needed so that the contributions made to fund
the portion paid from the medical benefits separate account comply with Section 401(h). The board, in
consultation with its actuary, shall determine the adjustment to be implemented until this partis

amended pursuant to subsection A. above. '

(Ord. 26416.)

Part 15 :
DENTAL BENEFITS FOR RETIRED MEMBERS AND SURVIVORS

Sections:
3.36.2000  Dental benefits for retired members.
3.36.2010 Dental benefits for survivors of me_mbers.
3.36.2020 Requireinents for participation in'déntal insurance plan.
3.36.2030 * Costs of dental insurance. | -
-3i36.2040 - Eligible dental plan.
3.36.2050 Limitation on dental benefits.

3.36.2000 Dental benefits for retired members.
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Sub;ect to the provisions of this chapter, 2 member or former member of this plan may be entrtled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36. 2040 if the requirements

of subsection A., B., C., or D. of this Section 3.36.2000 are satisfied: ‘ .

A. The member became a member of this plan pnor to July 1, 1998, and is- retired for service or
disability under the provisions of this chapter or

L=n

under Part 6 of this chapter or for disability under Part 7 of this chapter and at the time of such -
retirement either:

8-—-The-member- beeame%memberﬁfthtsptarron or after-July-1,-1998; ands retired for service —————

1. Is entitled to credit for fifteen or more years of service' or
2. Receives a retirement allowance equa! to at least thirty-seven and one-half percent of such
member's final oompensatlon or

C. The former member separates from city service on or after July 5, 1992, prior to retrrement and
satlsf' ies all of the following requrrements :

1. Atthe time of separation from city service, the former member is entrtted to credit for twenty
or more years of servrce and o

2. The former member elects to allow his or her accumuiated contributions to remain in the
retirement fund pursuant to Section 3.36. 1640 and - _

3. The former member receives a monthly allowance pursuant to Section 3.36.1640.
D. The former member separated from city service prior to July 5, 1992, and pnor to retirement,
and satisfies all of the following requirements:

1. Atthetime of separation from city service the former member was entatted to credit for twenty
or more years of service; and

2.  The former member etected to altow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and

. 4. The former member is receiving a monthly allowance pursuant to Section 3.36.1640 at the
time the former member applies for dental insurance coverage.

(Ords. 22279, 24093, 25617, 26641.)

3.36.2010 Dental benefits for survivors of members.

“Subject to the provisions of this chapter, the survrvrng spouse, survrwng domestic partner, surviving
child and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
dental insurance coverage in an eligible dental plan as specified i in Section 3.36.2040 if the requirements

of subsection A., B., C. or D. are sattst”ed

A. The surviving spouse, surviving domestic partner, surviving child and/or children are recelvmg a
monthly survivorship aliowance pursuant to Part 8 of thls Chapter because of the death of a member



Page 415 of 436

who became a member of this plan prior to July 1, 1998, and: .
1. Was retired for service or disability; or

2. Died before receiving retirement pay.

. B. .Tﬁe surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
------------------------------ —monthly survivorship-aliowance pursuant to-Part 8 of this chapter because of the death of a member who

became a member of this plan on or after July 1, 1998, and: - .~

1. The member either died before receiving retirement pay or was retired for service under Part
6 of this chapter or for disability under Part 7 of this chapter; and

2. Atthe time of the member's death:

a.. The member was entitled to ¢redit for fifteen (15) or more years of service; or

b. The surviving spousé, surviving domestic partnér, surviving child and/or children were
entitled to a survivorship allowance of at least thirty-seven and one-haif (37.5) percent of the member's

final compensation.
C. The surviving' spouse, surviving domestic partner, surviving child and/or children are receiving a

monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service on or after July 5, 1992, and who was entitled to credit for twenty (20) or

more years of service at the time of such separation from service.

[ D. . The surviving spouse, sdrviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior to July 5, 1992, and who met all of the requirements of subsection D. of

Section 3.36.2000. »
(Ords. 22279, 23807, 24093, 25617, 26641, 27712.)

3.36.2020 Requirements for participation in dental insurance plan.'

A. A member or former member, as specified in Section 3.36.2000 above, is eligible to participate
in a dental insurance plan sponsored by the city provided that the member or-former member satisfies

the following requirements: :

1. The member retires for service or disability pursuant fo the provisions of this chapter and at
the time of retirement the member applies for dental insurance coverage in one (1) of the dental -
insurance plans sponsored by the city; or :

2. The former member receives a monthly allowance pursuant to Section 3.36.1630 or Section

3.36.1.6110 and within thirty (30) days of first receiving such monthly allowance the former member
applies for dental insurance coverage in one (1) of the dental insurance plans sponsored by the city.

B A survivor, as specified in Section 3.36.2010 above, is eligible to participate in a dental |
. insurance plan sponsored by the city provided that the survivor satisfies the following requirements: .

1. Atthe time of the death of the member or former member, the member or fonnér member
and the survivor were enrolled in one (1) of the dental insurance plans sponsored by the city; and
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2. The survivor applies to continue dental insurance coverage within thirty (30) days of the
death of the member or former member.

C. Notwnthstandlng the provisions of subsections A. and B. of this section, all retlred members and
survivors who receive a retirement or survavorshlp allowance for the month of July 1986 shall
automatlcal!y be enrol!ed in an ellglble dental insurance plan as specified in this part

D ﬁammwmmmmmmwwnmmmw_—

/- Government Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City
- reserves the right to amend this part to allocate costs of prowding dental medical benef ts as necessary

L=

receiving monthly allowances pursuant to Section 3.36.1630 or Section 3.36.1640, the. member or
former member may secure dental insurance coverage for his or her spouse only if the member or

_former member applies to add such spouse in accordance with the terms of the eligible dental insurance

plan.

E. If a member establishes a domestic partnership subsequent to his or her retirement or if a
former member establishes a domestic partnership while receiving monthly allowances pursuant to
Section 3.36.1630 or Section 3.36.1640, the member or former member may secure dental insurance
coverage for his or her domestic partner only if the member or former mémber applies to-add such

domestic partner in accordance with the terms of the eligible dental insurance plan.

F. thw;thstandmg the provisions of subsection A. of this section, a former member who meets the
requirements of subsection D. of Section 3.36.2000 but who, within thirty (30) days of first recelvsng a

- monthly allowance, could not enroll in a dental insurance plan because the benefits provided in this Part

15 were not then available to such former member, may enroll in an eligible insurance plan as provided
for in this Part 15 until or on December 31, 2002, only. Upon the death of such former member, the
former member's survivors shall be eligible for continued dental insurance coverage. Such former

member or survivors must otherwise comply with all other provisions of this Part 15.

(Ords. 22279, 23889, 24093, 26641, 27712.)

.3.36.2030 Costs of dental insurance. .

The cost of providing dental insurance coverage under thls part shall be borne by and paid from the
medicai benefi ts account established by Section 3 36.575. ‘

(Ords. 22279, 27768.)

3.36.2040 Eligible dental plan.

For the purposes of this part, members or thelr survivors may secure dental insurance coverage only

from an eligible dental plan with which the city has entered into a contract for the prows:on of dental

benefits as part of the crtys benef ts to city employees.
(Ord. 22279.) | '
3.36.2050 ° Limitation on dental benefits.

- A, ltis intended that the dental benefits provided by this pian meet the requirements of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act (California

to satisfy the requ:rements of said Section 401 (h)

B. In the event the contributions required to fund the benefits provided by this Part 15 and the .
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medical benef‘ ts provided by Part 14, as. determmed by the board's actuary, would exceed the
contribution limit permitted by Internal Revenue Code Section 401(h) and the applicable regulations, '
then Section 3.36.2030 notwithstanding, all or a pomon of the costs set forth in Section 3.36.2030 may
be allocated to the retiree, former member or survivor covered by the dental plan as needed so that the
contributions made to fund the portion paid from the medical benefits account comply with Section 401
(h). The board, in consultation with its actuary, shall determine the allocation to be Implemented until this

partis. amended pursuant to subsection A. above.

(Ord: 26416.)

- Part 16
RECIPROCITY

Sections:
3.36.3000 Purpose
_' 3.36.3010 lentatlons on applrcatlon of this part.

3.36.3020 Benefits.

3.36.3030  Special redeposit prov_isiens.'
3.36.3040. Information and data.
3.36.3050 lnterpretation of fhis part.
3.36.3060 Modification of rights.
3.36.3070 Costs to be borne by city.

3.36.3000 Purpose

The purpose of this Part 16 is to extend to the members of other public agency retirement systems
~ which adopt similar reciprocal provisions into their retirement ordinances or pians pursuant to Sections
-20042, 20043, 31840.2, or 45310.5 of the Califomia Government Code or pursuant fo the charter of a
city or a city and county or pursuant to the authority vested in any other public agency of the state of
California (hereafter "reciprocal systems”), and which have entered into an agreement to establish a
reciprocal retirement system with the California Public Employees Retirement System the rights in this

retirement plan set forth in this Part 16.

(Ord. 24681.)

3.36.3010 Limitations on application of this part.

A Subject to Section 3.36.3060, the provisions of this Part 16 shail only apply to a person who
- satisfies the requirements of paragraph 1. or paragraph 2. of this subsection A.: _

1. The person is a member of this retirement plan, terminates his or her employment with the _

city, and:
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a. Inthe case where such termination of employment occurs prior to January 1, 1976,
becomes a member of a reciprocal system within ninety days of such termination of employment; or

- b. * in the case where such termination of employment oocurs on or after Janoary 1, 1976,
becomes a member of a reciprocal system within six months of such termination of employment.

2. Thepersonisa member of a reciprocal system terminates his or her employment pursuant

wlmel;meefshewawnembere%suehfeetpreeetsystem and:

a In the case where such termination of employment occurs prior to January 1, 1976,
becomes a member of this retirement plan within nlnety days of such termination of employment; or

b. Inthe case where such termination of employment occurs on or after January 1, 1976,
becomes a member of this retirement plan within six months of such termination of employment

B. Except as provided i in subsection C. below, the provisions of thls Part 16 shall apply oniy to a
member whose termination and entry into employment resulting in a change in membership from this
retirement plan to a reciprocal system, or from a reciprocal system to this retirement p!an as provided in -
subsection A. above, occurred after the effective date of September 30, 1994, specified in the
agreement for reciprocal benefits between the board of administration of the publlc employees

rettrement system and the city council of the City of San José.:

- C. The provisions of this Part 16 relating to computation of final compensation shall apply toa
member if such provisions would have applied had the member's termination and entry into employment

* occurred after the effective date of the agreement for reciprocal benefits..
(Ord. 24681.)

3.36.3020 Benefits.

The following provisions shall apply to a member who meets the requirements of Section 3.36.3010:

A.  Notwithstanding Sechons 3.36.1630 and 3.36.1640, the member shall have the right to elect to
leave his or her accumulated contributions on deposit in the police and fire department retirement fund
irrespective of the amount of such contributions or the length of service credited to the member under
this retirement plan. Such election shall be irrevocable while membership in the recrprocal system

conhnues

B. For the purpose of the calculation of contribution rates of the city and the members, the age of
entry for a person entering this retirement plan from a reciprocal system shall be such person s age at

entry into the recnprocal system

C.. The average monthly salary during any period of service as a member of a reciprocal system
shall be considered compensation to a member of this retirement plan for the purpose of computing final

compensation for such member if all of the following conditions are satisfied:

1. The member has attained the age of fifty years; and o

2. The member retires concurr_ently under both this retirement plan and the reciprocal system;
and : ‘

3. Atthe time of tetirernent, the member is credited with such period of service under the
reciprocal system. :
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D. Soleiy for the purpose of meeting the minimum service requirements for quaiiﬁcétion for benefits
and retirement allowances under this retirement plan, service shall also include service as an officer or
employee of a reciprocal system, if all of the following conditions are satisfied: '

1. The member has attained the age of fifty years; and

2. The member retires concurrently under both this retirement plan énd the reciprocal systém;'

and . . . : ¢
3. The é’a!ary for service in the reciprocal system constitutes compensation of a ‘member of this
retirement plan for purposes of caiculating final compensation. R o -

However, under no circumstances shall such service m a réciprocal system be included in the
determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for qualification for dental benefits provided under Part 15 of this chapter.

E. A member shall be retired for disability and receive a retirement allowance based on the service
credited to the member at the time of retirement during any period in which the member receives a
disability retirement aflowance under a reciprocai system, subject to the following limitations:

1. Such allowance shall not exceed an amount which when added to the allowance paid under

the reciﬁrocal system equals the allowance which would be paid for a nonservice-connected
(nonindustrial) disability if all the member's service had been credited under the reciprocal system; and

2. Such allowance shall in no event be less than an annuity which is the actuarial equivalent of
the member's contributions pius interest accumulated thereon at the rate of two percent per annum
calculated as of the retirement date, whether or not the disability is for service-connected (industrial)

' reasons.

- F.  The survivorship benefits or death benefits for a member who dies from nonservice-connected
(nonindustrial) causes as a member of a reciprocal system shall not exceed an amount which when
added to the survivorship and death benefits paid for such member under the reciprocal system equals
the maximum death benefit payable under that system, subject to the foliowing limitations:

Such survivorship and death benefits shall be at least the amount of the member's

1.
rate of two percent per annum

accumulated contributions plus the interest accrued thereon at the
calculated as of the date of death; and

‘ 2. Ifdeath is caused by service-connected (industrial) injury or disease in the reciprocal system,
the survivorship and death benefits shall be the amount of the member's accumulated contributions plus
interest accrued thereon at the rate of two percent per ann'gm calculated as of the date of death.

(Ord. 24681.) -

3.36.3030 Special redeposit provisions.

_A. A former member of this retirement plan who terminated city empioyment, other than for |
retirement or death, and who withdrew his or her accumulated contributions and the accrued interest
‘may redeposit such withdrawn contributions and accrued interest and become eligible for the benefits

under this Part 16 if the following requirements are satisfied:

1. The former member meets the redu’irerhents of Section 3.36.3010.
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2. The former member redeposits all contributions and accrued interest prewously withdrawn
plus the interest that would have been earned by such contributions and inierest, at the retirement funds

actual earnings rate had they remained on deposit in the retlrement fund.

3. Such redeposit is made within the time and in the manner prescrlbed by the board, such time
not to extend beyond the date of such former member's retirement from this retirement plan or from a

reciprocal system, whichever fi rst occurs.

B. Inthe event the former member begins redeposit under this section but before all the amounts
specified in paragraph 2. of subsection A. above have been redeposited, the former member dies or

retires from this retirement pian or a reciprocal system:

1. Such amounts as have been redeposﬂed shall be paid to the former member's estate in the
event of the member's death; or ‘ _

2. Such amounts as have been redeposrted shalt be paid to the former member in the event of
the member’s retirement. ,

‘ (Qrd.>24681.)

3.36.3040 . Information and data.

On the request of a recrprocal system, the board shall supply information and data’ necessary for
administration of the reciprocal system as it is affected by membership in and service credited under this

retirement plan.

{Ord. 2‘4681.)

3.36.3050 Interpretation of this part.

Interpretations of the provisions of this Part 16 shall be made with reference to interpretations that
have been made relative to the California Pubiic Employees’ Retirement System - 1937 Act County
Employees' Retirement reciprocal provisions upon which these provisions are based.

(Ord. 24681.) o | K | .

3.36.3060 Modification of rights.

All rights under this Part 16 are subject to modification as may be necessary to conformto
amendmenits to the Public Employees' Retirement Law or the County Employees’ Retirement Law of

1937 as provided in California Government Code Section 20042
(Ord. 24681.)

3. 36 3070 Costs to be borne by clty

A The cnty shall contribute to the retirement fund such amounts as are actuaﬂally determined to be
‘necessary to provide funding for all additional costs incurred by this retirement plan because of the
payment of benefits provided by this Part 16 to any members which would not have been provided

- absent the adoption of this part

B. The contributions requlred of the city, if any, shall be determined beginning with the actua‘riat
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valuation performed as of July 1, 1997, or, if no valuation is performed as of that date, the first valuation
performed thereafter, except that an earlier actuarial valuation date may be used if the retirement board

determines that earlier contributions are required to maintain

plan.

(Ord. 24681.)

the actuarial soundness of this retirement

Part17

~ PLAN-APPROVED DOMESTIC RELATIONS ORDERS*

*Editor's note: Ord. 27712, § 16, adopted May 16, 2006 amended Part 17, in its entirety, to read as

herein set out. Prior to inclusion
the Code Comparative Table.

Sections:

3.36.3500
3.36.3510
3.36.3520

3.36.3530

3.36.3540
3.36.3550
3.36.3560

~of said ordinance, Part 17 pertained to similar subject matter. See also

Purpdse and applicability.

- Compliance with plén—approved domestic relations orders.
“Domestic relations order" defined. '
"Parﬁciﬁant" defined.

"Alternate payee" deﬁﬁed. .
"Plan-approved dorﬁestié relations order” deﬁned.

Dissolution, termination or legal separation before the participant has

separated from city service.

3.36.3570

Dissolution, termination or legal separation after the participant has

separated from city service.

3.36.3580
3.36.3590
3.36.3600
3.36.3610

- 3.36.3620

3.36.3630
3.36.3640

Combined account optidn.

| Alternate distt;ibution option for alternate payee.

Separate account opﬁon.

Distribution of accumulated contributions in separate account.
Participant's redeposit of contributions refunded to alternate payee.
Monthly allowance for alternate payee. |

Monthly allowance for participarit.
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3.36.3650 ' Designation of beneficiary by alternate payee.
3.36.3655 No payments resulting in increased benefits.

3.36.3660 - Disability retirement of partlmpant

.-..._.._'__....___3,36.350& Bu:poseamtapphcabl!!ty.

A, The purpose of this Par't 17 is fo set forth the requirements for plan-approved domestic relations
_orders that may be awarded by a court in a dissolution of marriage, termination of domestic partnership,
or legal separation action with respect to community property rights in benefi ts provided by this plan.

B. This part shall apply only in those dissolution of marnage termmatlon of domestic partnersh:p,
or legal separation proceedings which are pending on January 14, 2000, in which the court has reserved
jurisdiction over the retirement benefits or has not yet awarded the benefits, or in which the court issues
a supplemental order with respect to the division of the communlty property rights in benefits prowded by

thls plan

C. If benefits are payable pursuant to a qualified domestic relations order that meets the
requirements of a domestic relations order as defined in Section 414(p) of the Internal Revenue Code,
then the applicable requirements of Section 414(p) of the Internal Revenue Code shall be followed by

- the retirement plan.

(Ords. 27712, 28886.)

L 3.36.3510  Compliance with plan-approved domestic relations orders.

The board of administration shall comply only with domestic relations orders that are plan-approved
domestic relations orders pursuant to this Part. The board shall not authorize payments to an aiternate
payee pursuant to any order that does not meet the requirements of a plan-approved domestic relations

order.

(Ord. 27712.)

3.36.3520 "Domestic relations order” defined.

"Domestlc relations order” or "DRO" means any judgment, decree or order (mcIudmg court approval
of a property settiement agreement) which relates to community property rights in the case of a marital
dissolution, termination of domestic partnership, or legal separation and which is made pursuantto a

state domestic relations faw.
(Ord. 277 12.)

3.36.3530 "Participant” defined.

"Participant” means a member of this plan, a retited member of this plan, or a former member of this
plan who separated from city service but left his or her accumulated contributions on deposit with the

plan.

(Ord. 27712.)
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3.36.3540 "Alternate payee" defined.

A. T"Alternate payee" means the spouse domestlc partner former spouse or former domestic
partner of a participant of this plan who, as a result of petltlomng a court of competent jurisdiction for the
division of community property. has been awarded an interest in the benefits payable to a participant in

this plan.

. B. A spouse 'domestlc partner, former spouse or former domestic partner who is awarded an
interest in such benefits shail not be or become a paftlcupant of this plan by virtue of such award or the

payment of such benefi ts
(Ord. 27712.)
3.36.3550__ "Plan-approved domestic relations order" defined.
A "Plan-approved domestic relations'order" means a domestic relations order which:

1. Sets forth an aiternate payee 's right to receive a portion of the benefits payable toa
partrcnpant of this plan;

2. Pursuant to Section 2610 of the California Family Code, orders the division of the community
lnterest in the benefits payable to a participant; and

3. Meets the requirements of this part.

B. A DRO is a plan-approved domestic relations order only if the plan has been joined in the
dissolution of marriage, termination of domestic partnership, or legal separation- action pursuant to
‘Chapter 6 (commencing with Section 2060) of Part 1 of Division 6 of the Cafifornia Family Code.

C. ADROis a plan-approved domestic relations order only if the order clearly specifies that it:

1. Does not require the pian to provide any type or form of benefit, or any option, not otherwise
provided under the plan; and

2. Does not require the plan fo prov:de benefits (determined on the basis of actuarial value) in
- excess of those provided by the plan.

D. ADROisnota plan—approved domestic relations order if it provides for any of th‘e following:

1. Payment from this plan to an alternate payee at any time prior to the date the partlclpant has
both separated from city service and begun to receive payments from this plan except as provnded in

Sectlon 3.36.3600, Section 3.36.3620, or Section 3.36.3630.
2. Payment from this plan because of the dlsablllty of the alternate payee, except as provided in |
Section 3.36.3580 or Sectlon 3.36.3660.

3. Payment from this plan of any prem:um or portlon thereof, for medical or dental insurance
coverage for the alternate payee.

4, Desrgnatton of the alternate payee as a sumwng ‘spouse or surviving domestic partner for
the purpose of receiving any surviving spouse benef t, survwlng domestic partner benefit, or death
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benefit provided under this plan on account of the death of the barticipant.

5. The alternate payee to make any contributions to the plan or the retirement fund or to

purchase service credit in the plan. :

(Ord. 27712.)

3.36.3560 Dissolution, termination. or legal separation before the participént has
separated from city service. o

If the marital dissolution, termination of domestic partnership or legal separation occurs before the
participant has separated from city service, and the court orders the division of the community interest in

this plan pursuant to Section 2610 of the Family Code, then the DRO will be a plan-approved domestic
relations order if it meets the requirements of Section 3.36.3580 or Section 3.36.3600.

(Ord. 27712.)

3.36.3570 Dissolution, iermination or legal separation after the participant has
separated from city service. : :

If the marital dissolution, termination of domestic p.artnership. or legal separation occurs after the
participant has separated from city service, whether for retirement, resignation or any other reason, and

the court orders the division of the community interest in this plan pursuant to Section 2610 of the Family

Code, then: . -

A. Inordertobea plan-approved domestic relations order the DRO must satisfy the requirements

of Section 3.36.3580.

- B. The separate account option set forth in Section 3.36.3600 shall not be available, and the DRO
shall not order the establishment of a separate account for the alternate payee.

C.. The DRO shall not in 'any way change any election made by the participant at the time of

retirement or other separation from city service,
(Ord. 27712.)

3.36.3580 Combined account option. |

A. Ifthe court orders the division of the community Interest in this plan pursuant to Section 2610 of |
the Family Code, the board will comply with a DRO which divides the community property interests of a
participant and the participant's alternate payee, provided that the DRO meets all of the following

requirements: '

1. isa plan'-approved domestic refations order under Section 3.36.3550.

2. Includes the date of the marriage or the date of establishing the domestic partnership and the
date on which the parties separated. : : ,

3. Includes the last known mailing address of the aiternate payee covered by the order.

4. Specifies the amount or perceritage of the participant's monthly benefit, or the paﬁicipant's :
accumulated contributions in the event the participant elects a withdrawal of accumulated contributions,
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which is to be paid to the alternate payee or specifies the manner in which such amount or percentage Is

5. Subject to Sections 3.36.3650 and 3.36.3660, specifies the. portion of the participant's -
monthly disability benefits which is to be paid to the altemate payee and the time when such payment to

the alternate payee is to commence: '

a. _In the event the participant retires for disability

- or legal separation but prior to the time the participant is eligible to retire for service: or

b. . In the event the participant has already retired for disability as of the date of the
dissolution of marriage or legal separation. . : o

6. Specifies that the plan shall pay the alternate payee's portion of the benefits to the alternate

‘payee ohly at such time or times as the plan makes payments to the participant.

7. ‘Speciﬁes that, unless the alternate payee has elected a life annuity option pursuant to
Section 3.36.3590, payments by the plan to the alternate payee shall terminate when payments fo the
participant (or the participant's eligible surviving spouse or eligible surviving domestic partner) terminate.

8. Speciﬁes that the alternate payee shali not be entitled to payment from the plan of any
premium, or portion thereof, for medical or dental insurance coverage. ' -

9. Specifies that the alternate payee shall not be deemed an eligible surviving spouse or eligible

~ surviving domestic partner under the terms of the plan.

10.  Specifies that the plan may offset any payments made by the plan to either party for any
amounts to which the other parly was entitied, but which were erroneously paid to the party against

whom the offset is made.

- B. Inaddition to the requirem‘ents of subsection A., the DRO may address the rights of the
aiternate payee with respect to the following: '

1. In accordance with Section 3.36.3640, the right to designate a beneficiary.

2. The right to elect an aiternate distribution option pursuant to Section 3.36.3590.

(Ord. 27712.)

3.36.3590 Alternate distribution option for alternate payee.

A. Inthe event the alternate payee is awarded a combined account, the alternate payee may elect
an alternate distribution option as provided in this 'section by filing a written election with the retirement
board on a form provided by the secretary to the board: The election must be filed no earlier than the _
time the participant files an application for retirement and no later than thirty (30} days after the effective

. date o_f the participant's retirement. :

B. Any election made pursuant to the provisions of this section may be revoked by the altemate
payee provided that the revocation is made in writing and is filed with the retirement board no later than
- thirty (30) days after the effective date of the participant's retirement. If the election is not revoked within

“thirty (30) days of the effective date of the participant's retirement, the election shall be irrevocable and
benefits shall be paid in accordance with the election and the provisions of this plan. ' _
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C. The alternate distribution option consists of an election to have the actuarial equivalent of any
allowance payable to the alternate payee from the combined account applied to provide a lesser monthly
allowance to the altemate payee until the participant's death and, thereafter, to continue such lesser

monthly allowance to the alternate payee for the life of the alternate payee.

- D. Any age factor used in the calculation of benefits payable under the altemate distribution option
shall be based on the ages of the participant and the alternate payee as of the date benefits first become

(Ord. 27712.)

3.36.3600 Separate account option.

A. if the court orders the division of the community interest in this plan pursuant to Section 2610 of
the Family Code, and the participant has not separated from city service at the time of the entry of the
DRO, the court may order that the accumulated employee contributions and service credit attributable to
periods of the participant's service during thé marriage shall be divided into two (2) separate and distinct

- accounts in the name of the partlcrpant and aiternate payee respectively.

B. Any accumulated contributions or service credit that are not explicitly awarded by the DRO shall
be deemed to be the exclusive property of the participant.

'C. The board will comply wrth a DRO which orders the establishment of separate accounts
provided that the DRO meets all of the following requirements:

1. Isa plan-approved domestlc reiat:ons order under Sec’tion 3.36. 3550
2.  Includes the date of the marriage or date of establishing the domestic partnersh:p and the
date on wh:ch the parties separated

3. Includes the last known mailing address of the alternate payee covered by the order.

4, Specifies the amount or percentage of the accumulated contributions and service credit to be
credited to the alternate payee's separate account or specifies the manner in which such amount or

percentage is to be determmed

5. Specifies the rights of the alternate payee with respect to the following:
a. Inaccordance with Section 3.36. 3610 the right to a refund of accumulated employee
contrlbutlons and interest.

b. In accordance with Section 3.36:3630, the right to receive a monthly allowance.

" ¢. Inaccordance with 'Section 3.36.3640, the right to designate a beneﬁciary

6. Specrfes that, in the capacnty of alternate payee, the alternate payee shall not be entitled to
any of the followmg : _ _

a. Paymentfrom the p!an because of the disability of the alternate payeé

b. Payment from the plan of any death benef: or survivor's benefit payable because of the
death of the participant.
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c¢. Payment from the plan of any premiurn, or portion thereof, for medical or dental insurance

coverage.
(Ord. 27712.)

3.36.3610  Distribution of-'acculnulated contributions in separate account.

OUR spursuan 0 Section 3. and,

as of the date of entry of the DRO with the court, the pamclpant is entitled to less than ten ( 10) years of
- service credit in this plan, the alterniate payee shall receive a distribution of the accumulated
contributions and credlted interest placed in the alternate payee's account. -

B. If, as of the date of entry of the DRO with the court, the partnmpant is entitled to ten (10) or more
years of service credit in this.plan, the alternate payee may elect to receive a distribution of the
accumulated contributions and credtted interest placed in the alternate payee's account .

1. The alternate payee may make such e!ectron at any time after the establishment of the
alternate payee 's separate account.

2. The alternate payee shall make such election by t" iling an apptlcatron for dustnbuhon with the
secretary to the board on a form provided by the secretary.

C. Any distribution of accumulated contnbutlons made to an alternate payee shail be effectlve
when the plan deposits in the United States mail a warrant drawn in favor of the alternate payee and
addressed to the latest address for the alternate payee on file with the plan, or to such other address as

is specifi ed in writing by the aiternate payee

D. Once a distribution made pursuant to this section becomes effective:
1. The alternate payee may not cancel the refund or revoke the election for distribution.

‘ 2. The aiternate-payee shall be deemed to have permanently waived ail rights in this Plan and
all rights to the payment of any other benefits pertaining to the service credit or accumulated ‘
contributions, or both, in the altemate payee's separate account and ,

3. The alternate payee shall have no right to redeposit the d!stnbuted accumulated
contributions.

(0rd. 27712.)

3.36.3620 Participant's redeposit of contributions refunded to alternate payee.

If an alternate payee receives a refund under Section 3.36.3610, the participant may elect to
redeposit the accumulated contributions and interest refunded to the alternate payee and to receive

credit for the service that had been allocated to the altemate payee.

A. Such election shall be made within fi ve (5) years aﬁer notice to the participant from the
secretary to the board of the partlclpant's option to redeposit the contributions,

B. The participant shall make such election by filing, a written statement of election wrth the
secretary to the board on a form prowded by the secretary. ‘

C. Except as provided in paragraph 1. of subsection F. below, the participant shall not be entitled -
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to receive credit for the service that had been allocated to the a!temate payee unless, prlor to the date
the partlmpant retires the participant redeposits: S

1. AH contributions and interest distributed to the alternate payee; plus

g 2. All additional interest which would have been eamed on the dlstnbuted contnbutlons and
mterest at the actual rate eamed by the ret:rement fund as of the date the parttclpant elects to redeposit,

3. Interest on the unpaid balance from the date the participant ¢ e!ects the redepos:t {o the date
all such moneys and interest are fully redeposited into the retirement fund, at the actuanal rate in effect

on the date the participant fi files the election.

D. Such redeposit shall be made within the time and in the ménner providé& by the board.

E. If the participant does not make the election wnthrn the tlme provided herein, the partxclpant shall
be deemed to have elected not to have such service credited to the participant.

F. if the participant elects to redeposit contributions and interest refunded to the alternate payee
but does not redeposit all required amounts plus mterest within the tlme and in the manner provided by

the board, then

1. = Ifthe failhre to complete the redeposit is because of the death of the participant, while a
member of this. plan but prior to retirement, the participant shall be credited with the amount of service -
which is determined by the board to be attributable to the amount of payments made as of the date of

the participant's death.

R 2. Ifthe failure to complete the redeposit is for any reason other than the death of the
participant prior to retirement, any payments made pursuant to the election shalf be credited to the -
participant's accumulated contributions account but the participant shall receive no service credit that

had been allocated to the alternate payee.
A{Ord. 27712.)

3.36.3630 Monthly allowance for alternate payee.

A. An alternate payee who has been awarded a separate account shail be paid a monthly
allowance from the retirement fund, for the life of the aiternate payee, if all of the following conditions are -

satisfied:
1. The alternate payee has not received a refuhd of accumulated contributions.

2. Notwithstanding any service credit awarded to the alternate payee as of the date the
alternate payee files an application for monthly benef ts: :

‘é. The participant is eligible to retire for service under provisions of this plan; or

b. In the case where the participant retired for dlsablllty or died pnor to becoming eligible for
service retirement, the partlclpant would have been eligible to retire for service had the participant -
continued working; or . _

, c. Inthe case of a participant who left city service without retiring, the participant is eligible to
receive a monthly allowance under Section 3.36.1640, or would have been eligible had the participant
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not elected a refund of his or her accumul_ated contn'butions:
3. . The alternate payee has attained at least fifty (60) years of age.

4. The altenate payee files a written application for monthly benefits with the secretary to the
board on a form provided by the secretary.

5. . The mm_guﬂ@am&:ﬁgﬁunh;nmt;@mp

B. The monthly allowance to the alternate payee shall begin to accrue on the later of the date
designated in the alternate payee's application or the day following the date of the court order dividing
the community property of the participant and the alternate payee. In no event shall the monthly
allowance begin to accrue earlier than the first day of the month in which the alternate payee's -

application is received by the secretary to the board.

: C; Subject to the provisions of Section 3.36.3650 and 3.36.3660 and subsection D., unless a
different calculation is expressly provided in the domestic relations order: . '

1. In the case where the participant separated from service prior to February 4, 2000, and
subject to a maximum of forty (40) percent of the participant's final compensation, the amount of the
monthly allowance payable to the alternate payee shail be: '

a. Two and one-half (2 1/2) percent of the particif)ant's final compensation fdr each of the
first ten (10) years of service credit credited to the alternate payee's separate account; plus :

- b, Three (3) percent of the participant's final compensation for each year of service credif .
credited to the alternate payee's separate account that is in excess.of ten (10) years.

2. Excépt as provided in paragraph 3. or paragraph 4. below, in the case where the participant
separates from service on or after February 4, 2000, and subject to a maximum of forty-two and one-half
(42 1/2) percent of the participant's final compensation, the amount of the monthly allowance payable fo

the alternate payee shall be:

a. Two and one-half (2 1/2) percent of the participant's final compensation for each of the -
first ten (10) years of service credit credited to the alternate payee's separate account; plus

b. Three (3) percent of the participant's final compensation for each of the next two and one-
half (2 1/2) years of service credit credited to the alternate payee's separate account; plus

c. Four(4) perceht of the participant's final compensation for each year of service credit .
credited to the altenate payee’s separate account that is in excess of tweive and one-half {12 1/2)years.

3. Inthe case where the participant was employed in the police department and sepérates from -
service on or after July 1, 2006, and subject to a maximum of forty-five (45) percent of the participant's
final compensation, the amount of the monthly allowance payable to the altemate payee shall be;

a. Two and one-half (2 172) percent of the par:tidipant's final compensation for each of the
first ten (10) years of service credit credited to the alternate payee's separate account: plus

b. Four (4) percent of the participant's ﬁnal'compénsation for each year of service credit
credited to the alternate payee’'s separate account that is in excess of ten (10) years. - :

4. In the case where the participant was employed in the fire depértment and separates from
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service on or after July 1, 2008, and subjectto a maximum of forty-five (45) percent of the participant's
final compensation, the amount of the monthiy allowance payable to the altemate payee shall be:

a. Inthe case where the alternate payee s account is credited with less than ten (10) years
of service credit, two and one-half (2 1/2) percent of the participant's final compensatron for each year of

service credit credlted to the alternate payee's separate account

b Inthe case where the A oo

service credit, three (3) percent of the particrpant's f na! compensatlon for each year of servrce credlt
credrted fo the alternate payee 's separate account, _

D. Inthe eventthe altemate payee elects to receive a monthly benefit before the nonmember
spouse reaches age fifty-five (65), the altemate payee's monthly benefit shall be reduced by an amount
calculated in the same manner as the reduced monthly service retirement allowance of a member under

subsectron B. of Section 3.36.810.

E. For the purposes of this section;

1. ifthe alternate payee elects to receive a monthly al[cwance prior to the date the participant
retires, "final compensation" means the monthly final compensation of the participant as of the effectlve

date of the first payment of the a!temate payee's allowance.

2. If the pariicipant retired either for service or dlsabrllty prior to the effectwe date of the
payment of the alternate payee's allowance, "final compensation” means the monthly final compensatron

used in calculatlng the participant's retirement aliowance.

F.  Monthly allowances payable to the a!ternate payee shall be :ncreased by cost-of-living
adjustments in accordance with Chapter 3.44,

(Ords. 27712, 27721, 28300.)

'3.36.3640  Monthly allowance for participant.

A.  If the court orders the establishment of separate accounts’ pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the alternate payee has not received a distribution
pursuant to Section 3.36.3610, then the monthly allowance payable to the partrclpant upon the

partrcrpant's eligibiiity for a monthly allowance shall be:

1. The monthty allowance that would be payable to the participant if no separate account had
- been establlshed Iess ,

2. The monthly altowance payable to the alternate payee pursuant to subsection C of Section
3.36.3630. , S .

B. fthe court orders the establishmient of separate accounts pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the alternate payee has received a distribution
pursuant to Section 3.36.3610 but the participant has received credit pursuant to Section 3.36.3620 for
the service that had been allocated to the alternate payee, then.the monthly allowance payable to the
.- participant upon the participant's eligibility for a monthly allowance shall be the monthly aliowance that
" would be payable to the participant if no separate account had been estabhshed

C. If the court orders the establishment of separate accounts pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the altemate payee has received a distribution
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pursuant to Section 3.36.3610 and the participant has not made a redeposit pursuant to Section
3.36.3620, then the monthly allowance payable to the participant upon the participant's eligibility for a

monthly allowance shall be: '
, ~ 1. - The monthly allowance that would be payable to the participant if no separate account had
been established, less '

2. The monthly allowance that would have been payable to the altemate ¢ nt to

" subsection C. of Section 3.36.3630 if the altenate payee had not received a distribution.
(Ord. 27712.) '

3.36.3650 Designation of beneficiary by alternate payee.

A. The alternate payee who has been awarded a combined account may designate a beneficiary
to receive amounts which would be payable to the alternate payee but for the death of the alternate
payee. : . '

B. The alternate payee who has been awarded a separate account may designate a beneficiary:

1. To receive the accumulated contributions in the alternate payee's account in the case where

the alternate payee dies prior to receipt of payment.

2. To receive any accumulated contributions remaining in the alternate payee's separate
account or to receive any unpaid allowance payable at the time of the alternate payee's death. _

C. The beneficiary shall be a natural person or persons. The designation may be by class, in which
case the members of the class living at the time of the alternate payee's death shall be entitled as
beneficiaries and shall take in equal shares unless otherwise specified by the alternate payee.

D. A designation of a beneficiary shall be filed with the secretary to the board on a form provided
by the secretary. :

E. = The alternate payee may revoke or change the designation of a beneﬁciafy at any.time prior to .
the nonmember spouse’s death. Any revocation or change of a designation of a beneficiary shall be in
writing on a form provided by the secretary to the board, shall be notarized by a notary public, and shall

be filed with the secretary.

F.  Ifthe alternate payee does not designa
predecease the alternate payee:

1.  Inthe case of a alternate payee who has been awarded a combined account, any payments
which would have been made to the alternate payee but for the death of the alternate payee shall be
paid to the aiternate payee's estate. - .

2. Inthe case of an alternate payee who has been awarded a separate account, any

accumulated contributions remaining in altemate payee's separate account and any unpaid monthly
allowance payable at the timé of the alternate payeé's death shall be paid o tFe alterate payee's

~ estate, .

G. Nothing in this section shall be deemed to mean that-any alternate distribution option elected by
an aiternate payee shali continue beyond the death of the alternate payee. Payments of any amounts
under an aiternate distribution option cease upon the death of the alternate payee. Payment of any such

te a beneficiary or if all designated beneficiaries
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amount to the alternate payee's beneficiary or estate is expressly limited to the monthly allowance, or
poﬂion thereof due but unpaid for the month in which the death of the alternate payee occurs.

(Ord. 27712.)

3.36.3655 No payments resulting in increased benefits.

A Underno circums;énces.,shaﬂ the board or this plan be required to make payments in any .
manner that would result in an increase in the amount of benefits provided under this pian.

B. Al benefits payable from this plan shall be determined on the basis of the actuarial assumptions
and interest rates that are specifically set forth in this pian, or the economic and demographic actuarial

- assumptions and interest rates adopted by the board in those instances where'the board has such

authority under the provisions of this plan.

C. Any age factor used in calculation of benefits to the alternate payee shall be based on the age
of the alternate payee at the time benefits commence or, in the case where the alternate payee elects an
alternate distribution option pursuant to Section 3.36.3580, as of the date benefits fi rst become payable

to the partncupant

(Ord. 27712.)

. 3.36.3660 Disability retirement of participant.

A. [fthe participaﬁt retires for disability, the combined benefit payménts to both the participant and |
the alternate payee shall not exceed the amount that would otherwise have been paid to the participant -

alone.

B. Inthe case where the altemate payee has been awarded a separate account, no pa’ymeht shall
be made to the alternate payee until such time as the participant would have been eligible for a service
retirement had the participant continued working. Disability benefits shall be allocated between the

participant and the alternate payee as follows:
1. Until the date the participant would have been eligible for a service retirement or the date the |

alfernat'e payeé applies to receive a monthly allowance, whichever date is later, disability retirement
benefits shall be paid to the participant without regard to the service credit awarded to the alternate

payee.

2. Once the participant would have been eligible for a service retirement had the participant.
continued working and the alternate payee applies to receive a monthly allowance from the retirement
fund, the amount of the monthly allowance payable to each party shali be determlned as though the

participant had retired for serwce

(Ord. 27712.)

. Part 18
PURCHASE OF ELIGIBLE PRIOR MILITARY SERVICE

Sections:

3;36.3700 ‘Eli'gible prior military servicé.
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3.-36:3710 | Eligibility requirements.,

3.36.3720 Cost of additional benefit for military service.
3.36.3730 Method of payment. |
3.36.3740 Servfce _credir.

3.36.3750 Limitations.

3._36.3760 Costs of actuarial determinations.

3.36.3700 Eligible prior military service.

A. Subject to the conditions, limitations and requrrements of this Part 18, a member of this plan
may purchase service credit in this plan for eligible prior military service. _ :

B. Forthe purpose of this part, "eligible prior military service" means active service with the Armed
Forces or the Merchant Marine of the United States, including time during any period.of rehabilitation
afforded by the United States government other than a period of rehabliltatlon purely for educatlonal

purposes, where aI! of the fo!lowmg condlt:ons are satisfied; , ,

1.
José.

The military service was performed prior to the member's first employment by the'City of San
2. The mlhtary service is not eligible for service credit in this plan under any provisions other
_than this Part 18.
3. The member does not receive any service credit toward a military pension for the same
period of time.
4. The member does not receive any service credit in a reclprocal system (as descnbed in Part
16 of thls chapter) for the same period of time.

5. ‘The military service is continuous; provrded however, that a member may select which of
two or more periods of continuous military service for which the member elects to purchase service

credlt in this plan.
6. The military service for which the member elects to purchase service credit does not exceed
four y‘ears :

C. Inthe eventthere i 1s any dispute regarding a member's eligibility to purchase prior military
service, the amount of eligible prior military service, the contributions required or the actuarial reduction
in the monthly retirement benefit required for the purchase, or the amount of service to be credited to a
member, the board shall determine the issued based on the relevant information presented to the board.

' (Ord. 26464.)

3.36.3710  Eligibility requirements.
In order fo purchase service credit for ellglble prior military service, the member must satlsfy all of the
following conditions:
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A. The member must separate from city service by reason of retirement on or after August 21,
2001. A person who separates from city service for any reason other than retirement shall not be eligible
to purchase service credit for eligibie prior military service, regardless of whether the person elects to

leave his or her contributions on deposit with the retirement fund.

B. The member must file with the secretary to the retlrement board a written notice of election to
purchase service credit for eligibte prior milita.ry service.

- C.  Within thirty days after filing the notice of election, the member must retire for service or .
dlsabiltty under the provisions of this chapter

D. The member must make an lrrevocable electlon to pay the full cost of the additional benefit to
the member as determined pursuant to Section 3.36.3720. :

(Ord. 26464.)

© 3.36.3720 Cost of additional heneﬁt for military sert/ice. o

A.  The member shall pay the full cost of any and all additionai benefits that accrue to the member
or the member’s survivors as a resuit of the purchase of service credit for ellglbIe prior military service.

B. . The cost of the additional benefits shall be actuanally determined as the difference between (a)
the value of the benefits calculated including service credit for the eligible prior military service and (b)
- the value of the benefits calculated without service credit for the eligible prlor military service.

C. The costof the addrtronal benefits shall be determined using the interest rate and life
expectancy tables used in determining the actuarial equivalents of the optional settiements provided

under Part 8.5 of this chapter.

D. The cost of the additional benefits shall include COSt-of-Iiving;adjustments'provided under
‘Chapter 3.44.

E. For any member who, at the time the notice of election is filed, would not be eligible for a
service retirement pursuant to this chapter unless the member received service credit for the eligible
prior military service, the cost of the additional benefits shall be determined assuming that the member's
final compensation would remain unchanged from the date of the member's retirement to the date the
member would have first been eligible for a service retirement had the member not elected to purchase

service credit for eligible pnor military service.
F. Ifthe member elects the instaliment payment option under Section 3.36.3730.A.2, the

catcr.ttatlon of the cost of the additional benefits shall include an interest factor on the outstanding
balance. The interest factor shall be at the interest rate used in determining the actuarial equavalents of

the optional settlements provrded under Part 9.5 of this chapter.
(Ord. 26464.) | |

| 3.36.3730 Method of payment.
A.  The member must pay the fulf cost of the additional benefit:

' 1. By making a lump sum payment to the retirement fund prior to the member's retirement;
provided, however, that this option shall not be permitted if such payment would exceed the limitations of

Section 415 of the Internal Revenue Code; or



Page 435 of 436

2. By making installment payments by executing an irrevocable written election to have the
‘member’s monthly retirement benefit actuarially reduced for a period of time selected by the member,;
') provided that such period shall not exceed eight years from the effective date of the member's _ .
: retirement, and provided that the payments do not exceed the limitations of Section 415 of the Internal

Revenue Code; or '
3. By making a combination of a lump sum payment and installment payments as described in
_ paragraphs 1. and 2. above. . ,
B. No person shall be pemiﬁed to purchase service credit for eligible prior military service by
making instailment payments if. , _ : -

1. The required actuarial reduction would exceed the monthly retirement benefit otherwise
payable to the member; or -

2. The required deduction from a surviving spouse's benefit under Section 3.36.3740.B. would
exceed the monthly benefit otherwise payable to the surviving spouse.

(Ord. 26464.)

3.36.3740 Service credit.

A. Upon the member's retirement, the member shall be given service credit for the'e‘lig_ible prior

military service the member has elected to purchase.

o B.  If a member elects to purchase service credit for eligible prior military service and pay the

‘; contributions and interest specified in this part by making instaliment payments but faiis to complete the
required payments because of death before the end of the instaliment payment period, the unpaid.
contributions and interest shall be deducted from any benefits paid to an eligible surviving spouse. Such
deductions shall be in the same dollar amount as the amount of the actuarial reduction in the member's
benefit and shalf be made for the time remaining in the instailment payment perfiod elected by the

member.

(Ord. 26464.)

3.36.3750 Limitations.

Under no circumstances shall the service credit for eligible prior military servicé be included in the
determination of service credit for quaiification for medical benefits provided under Part 14 of this
chapter or for the qualification for dental benefits provided under Part 15 of this chapter.

(Ord. 26464.)

3.36.3760 Cbsts of actuaﬁal determinations.

- The retirement plan shall bear the cost of one calculation of the full cost of the additional benefits. In
the event the member fails to retire within thirty days of filing the notice of election described in Section
3.36.3710, cost of the additional benefits shall be recalculated so that it is determined within not more

' than thirty days prior to the effective date of the member's retirement and the member shall bear the cost

of such calculation.

(Ord. 26464.)
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San Jose, CA Code of Ordinances

. | ~ Chapter 3.40
INCREASE IN CERTAIN MONTHLY ALLOWANCES

Sections:

3.40.010 Increases in certain monthly retiéement allowances payable for any month after
December 31, 1968. ‘ .

3.40.020 Increases payable to certéin survivors of certain deceased members or former
members of certain city retirernent plans who retired on or prior to December 31, 1966.

3.4.0.030 increases payable to certain survivors of certain deceased members of certain city
retirement pians or systems who died on or prior to December 31, 1966, while stil! in the service

of the city and prior to retirement.

3.40.040 - Increases payable for any month after December 31, 1968, pursuant to Section
3.36.1630 or 3.36.1790 to certain survivors of certain deceased former members of the city
retirement system of which the above sections are a part, who died on or before December 31,
1966, after leaving the service of the city and before becoming entitled to any allowance under

said sections.

3.40.050 Determination of time of retirement.
'.3.40.060 Limitétions and exceptions.

3.40.070  Increased costs o be charged to city.

3.40.080 Reserved power of council to arﬁend, modify or're.bea'l provisions of Chapter 3.40.

3.40.081 Increases in certain monthly retirement allowances and survivorship allowances
payable for any month after July 1, 1980. - : '

3.40.010 Increéées in certain monthly retirement allowances bayéble for'any month after De_cémhelj.
31, 1968. . -

Subject to and except as otherwise provided by other provisions of this Chapter 3.40, each monthiy retirement

allowance which becomes payable under any retirement plan or system of the city (excepting the Federal Oid Age and

Survivor's Insurance System or any other federal or state social security system) for any month after December 31,
1968, to any member or former member of any such city retirement plan or system because of his retirement under such
city plan or system on or before December 31, 1966, from or on account of his service to the city, shall be increased by
the percentage set forth in the following Table 1 opposite the period of time within which such member or former
member retired from or because of service to the City of San José, as follows: . ‘

Table 1
Period of Time - {Perc
Jan. 1,939, fo Déc. 39,1041 |1548 "~
Jan. 1, 1 ot 31,1842 {13 5.2

Jan. 1, 1843, to Dec. 31, 1043
- {dan. 1, 1944, t6 Dec. 31, 1845
4Jan: 1, 1946, tb Dec. 31, 1946
Jan. 1, 1847, 1o Déc, 31,1948
Jan. 1, 1948, to Dec. 31, 1949
Jan. 1, 1950, to'Déc. 31, 1950
Jan. 1, 1951, to Dec. 31, 1951

T4t aamincs amlaaal rnm falmenrmte/ant onttont ocmne e SN .
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- lan. 1, 1952, to Dec. 31, 1955  |33.3
Jan. 1, 1956, to Dec. 31, 1956  |30.6
Jan, 1, 1957, to Déc. 31, 1957 [25.2
Jan.1, 1958, to Dec. 31, 1958  [20.7
Jan. 1, 1959, to Dec. 31, 195¢ [19.8
Jan. 1, 1960, to Dec. 31, 1960 _ ]17.
Jan. 1, 1961, to Déb. 31 1961 ]16.2

Jan. 1, 1962, To Dec. 31, 1962|144
Jan. 1, 1963, to Dec. 31,1963  [12.6
Jan. 1, 1964, to Dec. 31, 1964  110.8..
Jan. 1, 1965, to Dec. 31, 1965  [9.0

Jan. 1, 1966, to.Dec. 31, 1966  [7.2

(Prior code § 2804.400.)

3.40.020 Increases payable to certain survivors of certain deceased mernbers or former members of
certain city retirement plans who retlred onor pnor to December 31, 1966.

Subject to and except as otherwise provided by other provisions of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the provisions of Part 8, survivorship and death benefits of
Chapter 3.36 of this Code, or under and pursuant to the provisions of Part 19, Optional Settiements of Chapter 3.24 of
this Code, or under and pursuant to the provisions of Section 3.36.1630 or 3.36.1790 or for any month after December

. 31, 1968, to any beneficiary (designated pursuant o Section 3.24.1920, 3.24.1930 or 3.24.1940 of this Code), or any
survivor, of any deceased member or deceased former member of the city retirement plan or system of which the above
provisions of the San José Municipal Code are a part who retired on or prior to December 31, 1966, under and pursuant
to such retirement plan or system from or on account of his service to the city, shall be increased by the percentage
specified in Table 1 set forth in the preceding Section 3.40.010 opposite the period of time within which such member or

former member retired from or on account of service to the city.

{Prior code § 2004.401.)

.3.40.030 Increases payable to certain survivors of certain deceased members of certain city
retirement plans or systems who died on or prior to December 31, 1966 whlle still in the service of the |

city and prior to retirement.’

Subject to and except as otherwlise provided by other prowsuons of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the prowsrons of Part 8, Survivorship and Death Benefits of
Chapter 3.36 of this Code, or under and pursuant to the provisions of Section 3.24.2040 of the San José Municipal
Code, for any month after December 31, 1968, to any survivor of any deceased member, of the city retirement system or
plan of which the above provisions of the San José Municipal Code are a part, who died on or prior to December 31,
1966, while still in the service of the city and prior to retirement, shall be increased by the percentage specified in Yable
1 set forth in Section 3.40.010 of this chapter opposite the period of time within which said deceased member died.

(Prior code § 2004.402.)

-3.40.040 Increases payable for any month after December 31, 1968 pursuant to Section 3.36. 1630 or
3.36.1790 to certain survivors of certain deteased former members of the city retirement system of
which the above sections are a part, who died on or before Det:ember 31, 1966, after leaving the
service of the city and before becoming enﬁtled to any allawance under sald sections.

Subject to and except as otherwise provided by ¢ other provisrons of this Chapter 3.40, each monthly survivorshlp
aflowance which becomes payable under and pursuant to the provisions of Section 3,36.1790 of this Code for any
~ ‘month after December 31, 1968, to any survivor of any deceased formér member of the city retirement plan or - system of
! which the above code provisions are a part, who died on or prior to December 31, 1966, after leaving the service of the
city and before becoming entitled to any allowance under Section 3.36.1630 or Section 3.36.1790 of this Code, shall be
increased by the percentage specified in Table 1 set forth in Sectlon 3.40.010 opposite the peﬂod of time within which

such former member died.
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(Prior code § 2904.403.)

3.40.050 Determination of time of retirement. .

For purposes of tr}is‘ Chapter 3.40, a member or former member of any retirement plan or system of the city whose
employment by the city was terminated by his retiring therefrom pursuant to such plan or system shall be deemed to
have retired from service of the city as of the day immediatély following the last day of his employment by the city; and a
member or former member of any siich refirement plan or system whose employment by the city was ferminated by

resignation, layoff of discharge priof to the time he became eligible undéer monthly

subsequently became eligible under said plan or system to receive a monthly allowance pursuant to the provisions of
Section 3.24.510, 3.36.1630 or 3.36,1790 of this Code or.any other provision of any retirement plan or system of the city -
which permits a member of any such plan or system, upon termination of his employment with the city, to leave his
contriputions in the plan or system, pay subsequent additional contributions as may be required and subsequently, upon
reaching a specified age, receive a monthly allowance under such plan or system on- account of his previous service
with the city, shall be deemed to have retired on account of his service to the city as of the first day of the first month for

which he receives or is entitied {o receive, a monthly allowance pursuant to the above-specified sections or provisions,
and in such case his said morithly allowance shall be deemed to be a monthly retirement allowance. :

(Prior code § 2904.404.)

3.40.060 Limitations and exceptions.

A, Anything elsewhere in this Chapter 3.40 to the confrary hotwithstahding, none of the provisions of this Chapter

3.40 shali be deemed to authorize or provide for:

1. Any increase in the amount of any monthly allowance which was, is or may become payable under any
retirement pian or system for any month, or portion thereof, preceding January 1, 1969; ‘

© - 2. Anyincrease in the amount of any monthly allowance which Was. is or may become payab!é to ahy member
or former member of any retirement plan who did not retire thereunder on or prior to December 31, 1 966, or who, if he

did retire thereunder on or prior to said date, is not living as of January 1, 1969; or

3, Any increase in the amount of any monthly allowance which Was. is or may become payable to any survivor '
or survivors of any member or former member of any retirement plan who retired or retired thereunder after December
31, 1966; or o

4. Any increase in the amount of any monthly allowance or portion thereof purchased by additional
contributions of any employee pursuant to the provisions of Section 3.20.400, 3.20.410, 3.24.580 or 3.24.740, or other

similar. sections of the San José Municipal Code; or :

5. Any increase in the amount of any‘allowance or payment paid, payable or made pursuant io the Workmen's
Compensation Act of the state or other similar law, ordinance or regulation; or

B. Any increase in the améunt of any allowance or payfne‘nt paid, payable or made pursuant to the provisions of
Section 3.24.510 of this Code unless the member or former member because of whose service such an allowance is
payable has or had to his credit in the retirement system of which said section is a part, at the time of commencement of

- his retirement, at least five years of service. :
(Prior code § 2904.405.)

3.40.070 Increased costs to be charged to city.

The respective retirement boards of the city shall, for those fetirement plans or systems over which they have.
jurisdiction, compute the amounts by which the increased monthly retirement ailowances and increased monthly
survivorship allowances paid pursuant to the provisions of this Chapter 3.40 exceed the monthly retirement allowances
and monthly survivorship allowances which would otherwise be payable under such plans or systems in the absence of

. this Chapter 3.40, and shall charge any such increase to the city, so that there shall be no increase in contributions
' required from employees or from those entitied to such increases. The city shall, each quarter year, reimburse each -
retirement system for the amount of such increases in the preceding quarter years because of the provisions of this

Chapter 3.40. :
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{Prior code § 2904.406.)
3.40.080 Reserved power of couneil to amend, modify or repeal pi‘ovisions of Chapter 3.40.

The cnty councii may amend, modnfy or repeal all or any of the provisions of this Chapter 3.40 any time er from tlme-
to-time in order to Increase, reduce or extinguish the i mcrease in mionthly allowanoes herein provided for, and the -
enactment of this chapter shall not in any way be deerried to give any person any irfevocable or vested right to the
increases herein provided for, such i mcreases belng granted subject to the reservations herem menﬁoned

(Prior code § 2904.407.)

3.40.081 Increasesin certain monthly retirement allowances and survivorship allowances payable
~ forany month after July 1,1980. - ‘

Subject to the provisions of Sectlon 3.40.080, each monthly retlrement allowance and each monthly survivorship-

aliowance which becomes payable to any person by reéason of the provisions of any refirement plari or system of the
" city,.not including this section, by reason of the retirement or death of a member, on or before June 30, 1975, in the case

of a member of the retirement systems embraced by Chapters 3.16, 3.20, 3.24 and 3.28 of the San José Municipal
‘Code, and on or before June 30, 1972, in the case of a member of the systems embraced by Chapters 3.32 and 3.36 of
the San José Municipal Code, shall be increased each month from and after July 1, 1980, in the case of retirement
allowances by the amount of four dollars and eighty-eight cents times the full years of $érvice of the member to whom
payment is made, and in the case of survivorship allowances by the amount of two dollars and forty-four cents times the
full years of service of the deceased member to whose survivor payment is made. Notwithstanding the foregoing, if
monthly survivorship allowances are to be paid to more than one survivor of a déceased member, in no event shall the
fotal of all monthly retirement allowances to be paid to all such survivors exceed the sum of two doliars and forty-four
cents times the full years of service of the deceased member, and the monthly survworshrp allowance of each survivor

shall be increased in accordance with the following formula;

Amount of monthly =$244 x Full years of serviceof x -~ Amount of monthly survivorship allowance
survivorship allowance deceased member paid to the particular; survivor in question
Total monthly

tobepaidtoa

particular survivor survivorship allowance

paid to all survivors of
the deceased member .

In no event shall any such increase prowded for herein apply or be paid to any member who retires for service with
less than five years of service or to the survivor of any such member. Any increases provided for hereunder shall be

funded pursuant to Section:3.40.070.

(Ord. 20316.)
‘ Cha ter 3.41
SURVIVORSHIP ALLOWANCES FOR SURVIV!NG SPOUSES OF FORMER MEMBERS OF POLICE OR
FIRE DEPARTMENT . _
Seeﬁone:'

3.41.010 Definitions.
'3.41.020 Regular survivorship allowance.

3.41.030 Cost—of-lrv:ng increases or decreases.

3.41.040 Costs to be borne by city.

3.41.050 - Reserved power of council to amend, mbdify or repeal provisions of this chapter,

' 341.010 Definitions.
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Unless the confext otherwise requires, as used in this chapter the following terms have the foilowingr meanings:

1. " Chapter 3.32 plan” means the police and fire department retirement plan established under Chapter 3.32 of
2. "Former member" means a former member of the police department or fire debartmentwho retired (for
service or disability) under the Chapter 3.32 plan prior to April 12, 1960, and died after December 31; 1979. .

3 "_Surviving spouse” means the person surviving a former member to whom such former member was married
© of such former member's death, and no ofher

. moneys required for the payment of such allowance.

boty
person.

"Former member's retirement allowance™ means the amount of monthly retirement allowance which a former

4,
ases therein up to the time of his death

member was entitled to receive under the Chapter 3.32 plan, including incre
authorized under the provisions of Chapter 3.40 and Chapter 3.44 of Title 3.

{Prior code § 2904.420; Ord. 20041.)

3.41.020 Régu!ar survivorship aliowance.

Upon the death of a former member, the surviving spouse of 1he former member shail, upon the death of the _
decedent and until the death of such surviving spouse, be entitled to receive, and shall be paid, a monthly survivorship
aliowance equal to fifty-six and twenty-five hundredths percent of the former member's retirement allowance,

{Prior code § 29004.421; Ord. 20041.)

3.41.030 Cost-of-living increases or decreases.

The survivorship allowance payable under the provisions of Section 3.41.020 shall be increased or decreased in the
same way that survivorship allowances subject to the provisions of Chapter 3.44 of Title 3 are increased or decreased
under the provisions of said Chapter 3.44; provided that in no event shall any survivorship allowance authorized under
this chapter ever be decreased below the amount the recipient is entitled to under Section 3.41.020. To this end, the -
provisions of said Chapter 3.44 shall be deemed to apply to the survivorship allowance provided for under this chapter,
butonly to the extent necessary to effectuate the purposes of the preceding sentence. To the extent that any of the
provisions of said Chapter 3.44 are not required to effectuate said purposes, they shall not be deemed to apply to this
chapter; and to the extent that any of the provisions of said Chapter 3.44 are inconsistent with the provisions of this
chapter, the provisions of this chapter shall govern and control. (For example, and without limiting the generality of the
preceding sentence, the provisions of Section 3.44.020 shali not be deemed to apply to this chapter.)

 (Prior code § 2004.422; Ord. 20041.)

3.41.040 Costs to be borne by city.

The cost of the survivorship allowance provided under Sections 3.41.020 and 3.41.030'shall be borne entirely by the
city and shall not be charged to the police and fire department retirement fund or to the palice and fire cost-of-living fund.
However, although the cost of such allowance shall. not be borne by said funds, such allowance may, at the option of the
city, be disbursed through said funds, provided that the city contributes and pays into said funds the full amount of the

(Prior code § 2904.423; Ord. 20041.)
3.41.050 . Reserved power of councll to amend, modify or repeal provisions of this chapter.
The city council of the City of San José may amend, modify or repear all or any of the provisions of this Chahter:3.41 :

at any time or from time to time in order to increase, reduce or extinguish the monthly allowances herein provided for,
and the enactment of this part shall not in any way be deemed to give any person any irrevocable or vested right to the

monthly allowances herein provided for, such allowances being granted subject to the reservations herein mentioned.

(Prior code § 2904.424; Ord. 20041.)
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- Chapter 3.42
INCREASE IN CERTAIN MONTHLY ALLOWANCES PAYABLE FROM THE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN ,

.Parts: - . _
1 Increase Based on Benefit Years N )
: 3
2 Increase Based on Initial Allowance - ' o
Part 1
INCREASE BASED ON BENEFIT YEARS
Sections:

342010 Definitions. |
342.020 Increase in allowance payable for any month aﬂer September 1, 1986

3.42.030 Costofi increase.
3.42.040 Cost of living increases or decreases.'

3.42.050 Reserved power of council to amend, modify or repeal provisions of this part.

3.42.010 Definitions.
For the purposes of this Part 1 certain words and phrases are defined in this section and shall be construed as set
forth herein unless it is apparent from the context that a different meaning is intended. .

A.  "Monthly allowance” meahs the monthiy retirement allowance or the monthly survivorshlp allowance payable
pursuant to the provisions of Chapter 3.32 or Chapter 3.36 of this Code, including any increase in any monthly
allowance payable pursuant to Chapter 3.40, Chapter 3.41 or Chapter 3.44 of this Code.

B. "Benefit years" means the years a former member or the survrvor of a former member has received a monthly
allowance, calculated as follows:

1. Inthe case of a retirement allowance'paid to a former member, the benefit years are those complete years
calculated from the date of retirement to and including July 1, 1985,

2. inthe case of a survivorship allowance paid to the survivor of a former member who died prior to retirement,
the benefit years are those complete years calculated from the date of the death of the former member to and including

July 1, 1885,

3. Inthe case ofa survivorship allowance paid to the survivor of a former member who died after retirement, the -
" benefit years are those complete years calculated from the date of the former member's retirement to and including July

1, 1986.

C. T"Former member means.a person who was a member of the pollce and ﬁre department retirement plan set
forth in Chapter 3.32 or Chapter 3.36 of this Code and who, on or before July 1,-1984, retired from city employment for
service or disability pursuant to the provisions of said pian or who, on or before July 1, 1984, died during his or her

employment with the city.
1 (Ords. 22279, 24005.)
1 3.42.020 Increase In allowances payable for any morith a'fter September 1, 1986.

Subject to the provisiorls of Section 3.42.050, each monthly retirement allowance and each monthly survivorship
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allowance which beeomes payable on or after July 1, 1986, to any person: pursuant to the provisions of Chapter 3.32 or
Chapter 3.36 by reason of the retirement or death of a former member of the police and fire department retirement plan

on or before July 1, 1984, shail be increased in accordance with the following formula:
Amount of increase in = 0.01x Monthly allowance x Number of benefit years as
monthly allowance : ' defined in Section ‘
: . ‘ 3.42.010.B.

(Ords. 22279, 24095.)

3.42.030 Costs of increase,

The costs of the increases in monthly allowances prowded by Sectron 3.42. 020 shall be bome by and paid from the
police and fire department retlremen: plan o _

(Ords. 22279, 24095.)

3.42.040 Cost of living increases or decreases.

A. Excebt as otherwise provided in this section, the allowance payable pursuant to Section 3.42.020 shall be
increased or decreased in the same way that allowances subject to the provisions of Chapter 3.44 of Title 3 of this Code

are increased or decreased pursuant to said Chapter 3.44.

B. In no event shall the allowance payable pursuant to Sectlon 3.42.020 be decreased below the amount which the
recipient is to receive under Section 3 42.020 as of July 1986. .

C. Tothe extent any provisions of said Chapter 3.44 are inconsistent wﬂh the provisions of this Part 1, the
provisions of this Part 1 shall govern and control.

" (Ords. 22279, 24095.)
3.42.b50 Reserved power of council to amend, modify or repeal provisions of this part.

The city council of the City of San José may amend, modify or repeal any or all of the provisions of this Part 1 at any
time or from time to time in order to increase, reduce or extmgussh the monthly allowance herein provided for, and the
enactment of this Part 1 shall not in any way be deemed fo give any person any irrevocable or vested right to the
monthly allowances herein provided, such aliowances expressly being granted subject to the reservations of this

section.
(Ords. 22279, 24095.')
- Part2
INCREASE BASED ON INITIAL ALLOWANCE
Sections:
3.42.100 Definitions.

3.42.110 Increase in allowance payable for any month.aﬂer July 1992,

3.42.120 Cost of increase.

3.42.130  Cost of living increases or decreases.

| 3.42. 1oo' Definitions.

- Fer the purposes of this Part 2 cerfain words and phrases are defined in this section and shall be construed as set
forth herein unless it is apparent from the context that a different meaning is intended. .
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A. Initial altowance"” means:
.- With respect to a former member, the monthly retirement allowance payable at the time the former member
retired. : _

2. With respect to the surviving spouse of a former member who dies after receiving retirement oay: .

The monthly survrvorsh:p allowanoe that would have been payable o such spouse if the former member

b. In the case where survrwng spouses’ allowances were not available at the time the member retired, a
monthly allowance equal to fifty-six and twenty-five-hundredths percént of the initial allowance of the former member

3. With respect to the surviving spouse of a former member who dies prior to receiving any rehrement pay, the
monthly survivorship aliowance payable to such spouse at the time the former member dies.

B. “Adjusted initial allowance" means the initial allowance adjusted using the Consumer Price Index for All Urban
Consumers (CPI-U), San Francisco-Oakland-San José metropolitan area, all items (1967 = 100), as published by the
United States Department of Labor, Bureau of Labor Statistics, showing the December-to-December change from the

Decernber of the commenoement year to December 1991. By way of formula
lnitiar Aliowance

Adjusted Initial - = CPt for December 1992 X
. Allowance - CPI for December of
Commencement Year

C. "Commencement year" means:

1.  With respect to a former member or the former surviving spouse of a former member who died after receiving
retirement pay, the calendar year in which the former member retired.

2. With respect to the surviving spouse of a former member who died prior to receiving any retirement pay, the
calendar year in which the former member died.

D. ‘“Total monthly allowance” means the monthly retirement allowance payable to a former member as of July 5,
19082, or the monthly survivorship allowance payable to a surviving spouse as of July 5, 1992, including all benefit '

adjustments payable from the retirement fund or the cost-of-living fund and alt supplemental benefits payable from the
city's general fund but excludmg the costs of any medicat or dental insurance premiums paid by the plan or the city
E. “Former member" means a person who was a member of the plan and who, prior to July 5, 1992;
- 1. Retired from city employment for service or disability pursu'ant to the provisions of the plan; or
2. Began receivirig payments from the plan.pursuant to Section 3.36.1630 or Section 3.36.1640; or
3. Died during his or her e'mployment with the city while a member of the plan. '

. F. "Surviving spouse” means the spouse of a deceased former member who receives a surviving spouse’s
allowance pursuant to the provisions of Chapter 3.32 or Chapter 3.36 of this Code.
"Plan" means the police and fire department retirement plan set forth in Chapter 3.32 or Chapter 3.36 of this

G.
Code.

{(Ord. 24095.)
3.42.110 Increase in allowance payable for any month after July 1992,

_ A, ifthe total monthly retirement allowance payablé to a former member for the month of July 1992 is less than
seventy-five percent of such former member's adjusted initial allowance, then the monthly retirement allowance shall be

increased, effective August 1, 1992, by the amount necessary to make the monthly rehrernent aliowance equal to
seventy-five percent of the former member's adjusted initial allowance, .



“monthly allowances herein provided, such allowances express!

section.

' (Ord.22809.)
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y being granted subject to the reservations of this _

: - Chapter 3.44
- COST-OF-LIVING ADJUSTMENTS

3.44.010
3.44.020

Definitions.

Initial cost-of-living increase in survivorship allowance payable to survivor of recipient

of retirement allowance who dies after April 1, 1970.

3.44.030

3.44,040

3.44.045

3.44.050

3.44.060

3.44.070

| 3.44.080
- | 3,44.090
3.44.095

3.44.100

3.44.165

3.44.110

3.44.120

3.44.130

3.44.140

3.44.150

3.44.160

3.44.010 Dpﬁnitions._

Cost-of-iving increases or decreases - Amount - Exceptions.

Determination of percentage of' increase or decrease in cost of living. '

Offset of accumulated increases or decreases.

_Cost—bffliving increases - Members by reason of certain contracf with county.

‘Determination of time of retirement,

Limitations and exceptions.
Limitation on decreases in amounts of allowances.

Funding of increases in allowances - Police and fire plans.
Additional employeé contributions - Police and fire plans,
lfunding of increases in allowances - Federated employee plans.
Addit.ional employee contributions. | |

Payroll deductions.

Crediting of pohtributidns and interest thereon to individual accounts.
Return 'of contributipns and interest.

Investment of funds.

Chapter 3.36 police and fire plan - Effective February 1, 2002,

Federated city employees retirement'system - Effective April 1, 2006.

As used in and for purposes of this Chapter 344:

I A, "Index-year" means each calendar year, respectively, next preoeding each "subject year.”

B. Subject to the exceptions hereinafter specified in this Chapter 3.44, the term "reirement allowance™ means and
includes any of the biweekly or monthly service-retirement or disability-retirement allowances, or any of the biweekiy or
monthly installments of any monthly or annual service-retirement or disability-retirement allowances, specified inthe
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following subdivisions:

1. Those specified in Chapter 3.16, Chapter 3.20, Chapter 3.32, Parts 6 and 7 and Sections 3.26.1630 and
3.36.1790 of Chapter 3. 36 of the San José Municipal Code, to any of the following persons:

2. Those specified in Section 3.24.510, Part 15 or 16 and Part 17 or 18 of Chapter 3.24 of the San José
Municipai Code; and _

3.

" become payable on or after Apnl 1, 1970 under and pursuant to any of the prowsnons of Chapters 3 16, 320 3 24
3.28, 3.32 or 3,36 of the San José Mumclpal Code, to any member or former member of any of the city retirement plans
established by said Chapters 3.16, 3.20, 3.24, 3 28 3.32 or 3.36, mcludlng any increases therein, if any, authorized by

the provisions of Chapter 3.40 of this code.
C. "Subject year” means each consecutive twelve- rnonth penod from April 1st of one calendar year to March 31st

of the following calendar year, respectively, commencing with the twelve- month period from April 1, 1970, to March 31,
1971, for which refirement allowances and survivorship allowances are to be increased or decreased as hereinafter

provided in this Chapter 3.44..

D. Subject to the exceptions hereinafter specified in this Chapter 3.44, the term surwvorshlp allowance” means
and includes any of the biweekly or monthly allowances, and any of the biweekly or monthly instaliments of any monthly
. or annual allowance, which are or may become payable on or after April 1, 1970, under and pursuant to the provisions .
of Section 3.24.2040 and Part 19 of Chapter 3.24; Sections 3.28.1480 and 3.28.1490 of Part 11 and. Sections 3.28.1500,
3.28.1590, 3.28.1600 of Part 12, or Parts 13 or 14 of Chapter 3.28; and Sections 3.36.1630, 3.36.1790 and Parts 8,9

and 9.5 of Chapter 3.36 of the San José Municipal Code, to any of the following persons

' 1, To any "surviving spouse" "surviving domestic partner” or "surviving child" as such terms are defined in Part
8 of Chapter 3.36; or .

2.' To any "eligible surviving child” as such term is defined in Part 9 of Chapter 3.36; or

3. To any beneficiary under Part 19 of Chapter 3.24; or

To a "surviving wife”, "surviving husband" or "surviving child” under Section 3.24.2040 of Chapter 3.24; or

4,

5. To-any "surviving spouse”, "surviving child" or "surviﬁing children” as such are defined in. Part 11 of Chapter
3.28; or '

6. To any "surviving spouse”, "surviving child" or "surviving children” as defined in Part 12 of Chapter 3.28; or

7. Toany "beneficiary” under Part 13 of Chapter 3.28;0r

8. To any "eligible surviving child" as defined in Part 14 of Chapter 3.28; including any increases, if any,
authorized by the provisions of Chapter 3.40 of the San José Municipal Code.

9. To any "spouse” or "domestic pariner” receiving benefits pursuanl to an election made under Part 9.5 of
Chapter 3.36 . .

(Prior code §§ 2604.500 - 2904.503; Ords. 26417, 26902, 27521, 27712.)

3.44.020 Initial cost-of-living increase in survivorship allowance payable to survivor of recipient of
retlrement aliowance who dies after April 1, 1970.

Upon the death, after April 1, 1970, of the recupient of a "refirement allowance,” any sumvorshlp
allowance” {including the increase therein, if any, authorized by the provisions of Chapter 3.40 of this Code) which may
become payable to a survivor of said deceased person upon his death, shall be increased, as of the date said
. survivorship allowance first becomes payable, by a percentage equal to the percentage of increase, if any, in the
*_ amount of retirement allowance which the deceased had become entitled to, under the provisions of this Chapter 3.44
from April 1, 1970, to the date of his death. Such survivorship allowances as so increased shall thereafter be subject to

further inorease or to decrease as hereinafter provided in this Chapter 3.44.
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(Prior code § 2904.504.)

3.44.030 Cost-of-living increases or decreases - Amount - Exceptions.

Sub]ect to and except as otherwise providé__d_ by the provisions of this s'éction or of other sectioné of this Chapter 3.44,
each retirement allowance and each survivorship allowance which is or may become payable, under and pursuant to
those provisions of Chapters 3.16, 3.20, 3.24, 3.28, 3.32 and 3.36 of this Code which are hereinabove specified in

subsections B. and D. of Section 3.44.010, for any month or two-week period in any subject year subsequent fo March
i i i uch allowance as have been authorized by the

JI 1 f » N A C
provisions of Chapter 3.40 of this Code, plus such increase, if any, as may have been given pursuant to the provisions
of Section 3.44.020 of this chapter, plus or minus such increases or decreases, if-any, in the amounts of such
aliowances as shall have been theretofore made pursuant to the provisions of this Chapter 3.44 in preceding subject
years, shali be increased o decreased by a percentage which equals, to the nearest one-tenth-of one percent, the
percentage by which the cost of living for the month of December of the index-year imnmediately preceding said subject
year shaif have increased over or decreased below the cost of living for the month of December of the calendar year
immediately preceding such index-year, determined in the manner hereinafter specified in this Chapter 3.44, provided
and excepting however, that: o ' ' '

A. No allowances shall be increased or decreaséd, pursuant to the provisions of this section or any of the following
sections of this chapter, for any month or two-week period in a subject year by a percentage in excess of three percent
over, or below, the amount of such allowance payable in any month or two-week period of the immediately preceding

subject year. -

B. No retirement allowance payable to a particular person shall be increased or decreased, pursuant to the
provisions of this section or any of the following sections of this chapter, for any month or two-week period in a particular
subject year unless the person to whom such allowance is payable retired and became entitled to receive a retirement
aliowance on or prior to March 31st of the index-year immediately preceding said particular subject year,

C.  No survivorship allowance, including any increase therein provided for by Section 3.44.020, payable to a
particular person shall be increased or decreased, pursuant to the provisions of this section or any of the following
sections of this chapter, for any month or two-week period in a particular subject year unless the deceased person on
account of whose death such survivorship allowance is payable died on or prior to March 31st of the index-year

immediately preceding said particular subject year.

' D. Notwithstanding subsection B. above, with respect to persons who retire on or after April 1, 1980, the retirement
allowance payable to such persons for the period beginning on the first anniversary of the first day of the month -

immediately following the month in which such retirement occurs and ending at the end of the subject year in which such

anniversary occurs shall be increased or decreased, but such increase or decrease for such period shaii be on pro rata

basis cafcuiated on the percentage {not exceeding three percent) of increase or decrease in the cost of living for the

- index-year next preceding the subject year in which such period occurs over or below the cost of living for the calendar

year immediately preceding such index-year and determined by muitiplying such percentage by a fraction, the

denominator of which is twelve and the numerator of which is the number of months in such period. Thereafter, such
eding subject years in

retirement allowances as so increased or decreased shalil be increased or decreased in succe
accordance with the ofher provisions of this section and chapter.

E. Notwithstanding subsection C. above, with respect to persons whose survivorship allowance is payable
pursuant to Chapter 3.32 or Chapter 3.36 of this Code on account of the death of a person who dies on or after April 1,
1980, the survivorship allowance payable to such persons for the period beginning on the first anniversary of the first
day of the month immediately following the month in which such death occurs and ending.at the end of the subject year
- inwhich such anniversary occurs shall be increased or decreased, but such increase or decrease for such period shall

be on a pro rata basis calculated on the percentage (not exceeding three percent) of increase or decrease in the cost of
living for the index-year next preceding the subject year in which such period occurs over or below the cost of living for
the calendar.year immediately preceding such index-year and determined by multiplying such percentage by a fraction,
Y ' rator.of which is the iumber of months in such period. Thereafter, such

the denominator of which is twelve and the fumerator of which |
survivorship allowances as so increased or decreased shall be increased or decredsed in succeeding subject vears in

accordance with the other provisions of this section and chapter.

- F. Notwithstanding subsection C. above, with re_s_pect to persons whose survivorship allowance is payable
* pursuant to Chapter 3.24 or Chapter 3.28 of this Code on account of the death of a person who dies on or after June 26,
1988, the survivorship aflowance payable to such persons shall be increased or decreased as follows: _

’ 1.  Death of Member Prior to Retirement. In the case of the death of a mémber of the fe_cierated city employees
retirement system which occurs before such member's retirement, the increase or decrease in the survivorship
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allowance shall occur at the time the member's retirement a!lowance would have increased or decreased in accordance
with subsection D. above had the member not died but instead had retired effective on the date of death.

2. Death of Member After Retirement, In the case of the death of a person who had retired from the federated
city employees retirement system, the increase or decrease in the survivorship allowance shall occur at the time the
decedent's retirement allowance would have increased or decreased pursuant to this section had the decedent not died

but mstead had continued fo receive a rétirement allowance.

3.44.040 Determination of pereentaée of increase Aor decrease in cost of living. '

Wfthm the three calendar months immediately préceding the comméncement of each subject year, respectively,
beginning with the first three months of the ¢alendar year 1970, the retiremerit board of each of the retirement ptans or
systems pursuant to which the retirement allowances and survivorship allowances specified in'thé preceding séctions of
this chapter are payable, shali determine thé percentage of increase or decrease in the cost of living during the index-
year next preceding the commencement of the immediately following subject year, over or below the cost of fiving in the

calendar year immediately preceding such index-year. Such shall be done by reference to the most current consumer

price index for all urban consumers (CP1-U), San Francisco-Qakland metropolitan area, all items (1967 =100), as
published by the United States Department of Labor's bureau of fabor statistics, showing the cost-of-living increase or
decrease during the month of December of such index-year over or below the cost of living during the month of
December of the calendar year immediately preceding such index-year.

The percentage by which the cost of living for the month of December of such index-year, as shown by said index,
shall have increased or decreased over or below the cost of living for the month of December of the calendar year
immediately preceding such index-year, as shown by said index, shall be the percentage used, subject to the three
percent limitation hereinabove contained in Section 3.44.030 of this chapter, to determine the amount of increases or
decreases in retirement allowances and in survivorship allowances which are to be made in the foflowmg subject year as

above provided for in Secfion 3.44, 030 of thlS chapter.
If the percentage by which the cost of living for the month of December of any index-year shall have increased or

decreased over or below the cost of living for the month of December of the calendar year immediately preeedlng such
index-year is in'excess of three percent, the excess shall be accumulated from year to year and included in the :

"determmatmn of the increases or decreases in cost of living in succeeding index-years the same as if they occurred in

such suceeedlng mdex—years. prowded and excepting, however that:

A. No retirement allowance shall be increased or decreased because of such accumulated increases or decreases
in cost of living unless and except to the extent that such accumulated increases or decreases occurred either: -

1. During or after the index-year within which the recipient of such allowance retired from city service if he
refired from such s_ervice within the first three months of a calendar year; or _

. 2. During or after the index-year following the index-year within which the recip_ient of such allowance retired
from city service if he retired from such service within the last nine months of a calendar year, but in no event shalf such
accumuiated increases or decreases include any increases or decreases oceurring in any mdex-year prior to the 1969

index-year.

‘B.  No survivorship allowance shall be incteased or decreased because of such accumula't‘ed mcreaSes or
decreases in cost of hvmg unless and except to the extent that such accumulated Increases or decreases occurred

either:

1. During or after the index-year within which the member or former member of an above-mentioned refirement
plan or system, because of whosé death the survivorship aflowance is payable either retired from city service ordied

{whichever occurred earlier) if he died or retired within the first three months ofa ‘calendar year‘ or

2. Dunng or aﬂer the index-year following the mdex—year within which he retired from city service or died
{whichever occurred earlier) if he died or retired within the last nine months of a calendar year, but in no event shall such
accumulated increases or decreases include any increases or decreases oceurring in any mdex-year prior o the 1969

: mdex-year

C. Noaccumulated increases or decreases shall include any mcreases or decreases wh:ch occurred in any index-
year prior to the 1969 index-year. :
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D. Increases and decreases in the amounts of alloWances for each subject year, respectively, shall still be subject
to the three percent limitation set forth in Section 3.44.030, .

(Prior code § 2804.506; Ord. 20064.)

3.44.045 Offset of accumulated increases or decreases.

ses or decreases in cost f living set forth in Section 3.44.040 shall be offset by .

LA L L)

The accumulated percentage increa

A. The increase in monthly allowance set forth in Section 3.42.020 or Section 3.42.110 shall be expressed as a
percentage increase and the percentage shall be subtracted from the accumulated percentage increases or decreases

set forth in Section 3.44.040. .

B. The remaining accumulated percentage increases or decreases shali be included in the determination of
increases or decreases of retirement aliowances and survivorship atlowances as provided in Section 3.44.040.

C. I the increase in monthly allowance percentage calculated pursuant to subsection A. above is greater than the
accumulated increases or decreases, the accumulated increases or decreases shall be set at zero for the index-year in

which the offset occurs. -
(Ords. 22279, 24095.)
3.44.050 Cdst;of-living.increases = Members by reason bf certain contract with county.

* Alt monthly allowances and monthly survivorship allowances payable under Sections 3.36.760, 3.36.1350 and
3.36.1360 shall be eligible for and entitled to the cost of living increases or decreases set forth in this chapter. For
purposes of Section 3.44.040, such person shall be deemed to have retired as of the first day of the first period for which

he receives a monthly allowance. '
(Prior code § 2004.516.)

3.44.060 Determination of time of retirel_rient.

For purposes of this Chapter 3.44, a member or former member of any retirement plan or system of the city whose
employment by the city was terminated by his retiring therefrom pursuant to such plan or system shall be deemed to
have retired from service of the city as of the day immediately following the last day of his employment by the city; and a
member or former member of any such retirement plan or system whose employment by the city was terminated by
resignation, fayoff, discharge or other means excepting retirement, but who subsequently becomes eligible under said
plan or system to receive a monthly, biweekly or annual aflowance pursuant to the provisions of Section 3.24.510,
3.24.590, 3.36.1630 or 3.36.1790 of this Code, shall.be deemed to have retired on account of his service to the City of
San José as of the first day of the fiest period for which he receives such allowance pursuant to the above specified -
sections or provisions, and in such case his said allowance shall be deemed to be a retirement allowance,

(Prior code § 2904.507.)

3.44.070 Limitations and exceptions.

Anything eisewhere in this Chapter 3.44 to the contrary notwithstandin
shall be deemed to authorize or provide for: :

A. Any increase or decrease in the amount of any retirement allowance or suivivorship allowance, or portion |
thereof, purchased by additional contributions of an employee pursuant to the provisions of Sections 3.20.400, 3.20.410, -

~ 3.24.580, 3.24.740, or other similar sections of the San José Municipal Code; or

g, none of the provisions of this Chapter 3.44

B. Anyincrease or decrease in the amount of any allowance or payment paid, payable or made pursuant to the:
Workers' Compensation Act of the state, or other similar iaw, ordinance or regutation; or

C. Anyincrease or decrease in the amount of any retirement allowance or survivorship aliowance paid; payable or
made pursuant to the provisions of Section 3.24.510, 3.28,580 or 3.28.590 of the San José Municipal Code unless the
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member or former member because of whose service such an allowance Is payable has or had to his credit in the
retirement system of which said section is a part, at the time of commencement of retirement, at least five years of such

service, ‘ ‘
!

(Prior code § 2904.508; Ords. 21371, 23485.)

3.44.080 Limitation on decreases in amounts of allowances.

Anythingelsewhere ATy q, ement alitowance 3 ship a .
ever be decreased pursuant to the provisions of this Chapter 3.44 below the amount which the recipient is entitled to
under applicable provisions of Chapters 3.16, 3.20, 3.24, 3.28, 3.32 or 3.36 of this Code, plus such increases, if any, as
he may be entitled to under the provisions of Chapter 3.40 of the San José Municipal Code.

p . .
[amamng 23 YW

(Prior code § 2004.509.)

3.44.090 Funding of increases in allowances - P‘olicé and fire plans.

Such increases in retirement aflowances and in survivorship allowances as shall become payable under and
pursuant to the provisions of this Chapter 3.44 to city retirees who are members or former members of the 1961 police
and fire department refirement plan established by Chapter 3.36 of the San José Municipal Code; city retirees who are
~ members or former members of the police and fire department retirement plan established by Chapter 3.32 of this Code;

and survivors of members or former members of the above specified police and fire department retirement plans,
together with all other payments required to be made to said city retirees and survivors under the provisions of this

Chapter 3.44, shall be funded as follows:

A.  Special Fund. The special fund heretofore created and now existing in thé city treasury as the "police and fire
cost-of-living fund” shall continue in existence. All moneys in said fund, and all moneys hereafter transferred, paid into,
earned by and credited to said fund shall be used to pay such increases in the above-mentioned allowances as shalt

become payable under and pursuant to the provisions of this chapter.

B. Members’ contributions.

1. For each calendar month or two-week pericd from and after the first day of April, 1970, each person who is
required by the provisions of either of the two above-mentioned police and fire department retirement plans to make
contributions to the above-mentioned police and fire cost-of-living fund. Until changed by the board of administration for
police and fire department retirement plan referred to in Section 3.36.300 of this Code, hereinafter referred to in this
Chapter 3.44 as the police and fire retirement board, the cost-of-living contribution required to be made each month or
biweekly by each contributor, other than the city, shall be an amount equal to that percentage of the contribution
required to be made by such person to either or both of the police and fire department retirement pians or systems
established by Chapters 3.32 and 3.36 of this Code, which was in effect on June 30, 1975, under the provisions of this ,
Chapter 3,44 as they read on said date. - ‘ :

2. From time to time and as often as may be reasonably necessary to keep the ptan established by this Chapter
3.44 actuarially sound, but not less frequently than once each five years, the above specified police and fire retirement -
board shall review the percentage rate of monthly or biweekly cost-of-living contribution required of contributors other
than the city to determine whether it should be reestablished or changed and, subject to the requirements set forth in
this section, shall reestablish such rate or make such change therein as may be reasonably necessary to comply with
the provisions of this section. The percentage rate of the cost-of-living contributions so established from time to time by
said retirement board for contributors other than the city shail be such as will be sufficient, on the average with moneys,
if any, already then in the above-mentioned special fund and with cost-of-living contributions required of the city and with

anficipated earnings of said fund:
a. . To make up any deficits then existing in the above-mentioned sbpcial fund;

' b.  To pay allincreases in retirement allowances and in survivorship allowances which, on the basis of
actuarial and other reievant information can reasonably be expected to become payable under and pursuant to the

provisions of this chapter; and

¢. Tomake such other payments as may bé required by the provisions of this chapter and to provide a °
reasonable reserve for contingencies.
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3.  The rate of monthly cost-of-living contribution required of each contributor other than the city shall aiways be
a percentage of the monthly contribution which such contributor is required by the provisions of Chapter 3.32 or 3.36 of
this Code to make to either or both of the said police and fire department retirement plans established by said Chapters
3.32 and 3.36; and said percentage rate shall always be the same for ail such contributors. _ .

C. City Contributions. For each month, respectively, from and after the first day of April, 1970, the city shall
contribute to the above:mentioned police and fire cost-of-living fund the sum of eight dollars for each three dollars
contributed to said fund for each such month, respectively, by persons other than the city pursuant to the provisions of

the immediately preceding subsection B, of_this section.
(Pior code § 2004.510; Ord, 20276.)
3.44.095 Additional employee contributions - Police and fire plans.

Notwithstanding any other provisions of this Chapter 3.44, the city shall be entiled to an offset of a percentage, as is
defermined to be appropriate, by the actuary for the police and fire department retirement plan, of the additional :
employee retirement fund contributions that are made under subsections A. and B. of Section 3.36.1525, against the
COLA fund contributions that the city would otherwise be required to make under this Chapter 3.44. '

(Ord. 28753.)
3.44.100 Funding of increases in allowances - Federated employee plans.

~ Such increases in. monthiy retirement allowances and in monthly survivorship allowances as shalt become payable
under and pursuant to the provisions of this Chapter 3.44 to city retirees who are members or former members of the .
federated city employees' retirement system, established by Chapters 3.24 and 3.28 of the San José Municipal Code;
and survivors of members or former members of said federated city employees’ retirement system, together with all .
other payments required to be made to said city retirees and survivors under the provisions of this Chapter 3.44, shall be

funded as follows:

A.  Special fund. The special fund heretofore created and now existing in the city treasury, known and designated
as the "federated employees' cost-of-living fund," shall continue in existence. All moneys in such fund on the effective
date of this section, as amended, and all moneys thereafter paid into, earned by and credited to said fund, shall be used
to pay such increases in the above-mentioned allowances as shall become payable under and pursuant to the . .

provisions of this Chapter 3.44. -

B. Members’ contributions,

1. . Each person who is required by the provisions of the above-mentioned 1975 federated employees’
retirement system, established by Chapter 3.28 of this Code, to make contributions to such retirement system shall
make cost-of-living contributions to the above-mentioned federated employees’ cost-of-living fund. Such cost-of-living
contributions shall be made monthly if other contributions required of members by said 1975 federated empioyees'
retirement system dre made monthly or biweekly if other contributions required of said members by said retirement
system are made biweékly. Until changed by the federated retirément board on the basis of subsequént actudrial
valuation, the cost-of-living contributions required to be made in each month or biweekly period by each contributor,
other than the city, shall be an amount equal to that percentage of such member's earned monthly (or biweekly if
contributions are made biweekly) compensation which was in effect on June 30, 1975, under the provisions of this

Chapter 3.44 as they read on said date. '

2. From time to time and as often as may be reasonably necessary to keep the plan established by this Chapter
3.44 actuarially sound, but not less frequently than once éach five years, the above-specified federated retirement board
shall review the percentage rate of the cost-of-living contribution required of contributors, other than the city, to _
determine whether it should be reestablished or changed and, subject to the requirements set forth in this section, shall
reestablish such rate or make such change therein as may be reasonably riecessaty to comply with the provisions of
this section. The percentage rate of the cost-of-living contribution $o esiablished from time fo time by said retirement
board for contributors other than the city shali be such as will be sufficient, with moneys alfeady in the above-mentioned
special fund and with cost-of-living contributions required of the city and with anticipated eamings of said fund:

a. - To make up any deficits then existing in tﬁe above-mentioned special fund;

b. To pay allincreases in retirement allowances and in survivorship allowances which, on the basis of -
actuarial and other relevant information, can reasonably be expected to become payable under and pursuant to the
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provisions of this chapter; and

" ¢ Tomake such other payments to said city retirees and survivors as ‘may be required by the provisions of
said Chapter 3.44 and to provide a reasonable reserve for contingencies.

3. The rate of monthly or biweekly cost-of-living oontribuﬁon required of each contributor other than the city
shall always be a percentage of each member's eamed monthly (or biweekly, if contributions are made biweekly)
compensation, and said percentage rate shall always be the same for all such confributors. ‘

€. City contributions. For each month {or for each two-week period if biweekly contributions are required of

. members), respectively, the City of San José shall contribute to the above-mentioned federated city employees' cost-of-
living fund the sum of eight dollars per three dollars contributed to said fund for each such month or two-week period,
respectively, by persons other than the city, pursuant to the immediately preceding subsection B, of this section,

(Prior code § 2004.511; Ords. 20276, 20596.)

3.44.105 Additional employee contributions..

‘ Notwithstanding any other provisions of this Chapter 3.44, the city shall be entitled to an offset of a percentage, asis
determined appropriate by the actuary for the federated city employees retirement system, of the additional employee
retirement contributions that are made under Section 3.28,755 agamst the COLA fund contributions that the city would

otherwise be requlred to make under this Chapter 3.44,
(Ord. 28752.)

- 3.44.110 Payroﬁ deductions.

Any and all cost-of-living contributions required of persons other than the city by the provisions of this Chapter 3.44
shail be paid to and collected by the city's director of finance, and deposited by him in the city treasury to the credit of
the special cost-of-living fund entitied thereto. Said director of finance shall, to the fullest extent possible, collect all cost-
of-tiving contributions required of such persons by deducting the amount of such contributions from the monthly or ,
biweekly compensation payable by the city to such persons for services rendered by them to the city. '

(Prior code § 2904.512.)
3.44.120 Crediting of contributions and interest thereon to individual accounts.

* Each cost-of-living contribution made by each contributor other than the city pursuant to this Chapter 3.44 shal! be
credited by the director of finance to an individual account established for such person for such purpose; and
accumulated cost-of-llvmg contributions of each such person shall be credited with interest eamed thereon ata
reasonable rate fixed by the pollce and fire retirement board with respect to contributions who are members of the
above-mentioned police and fire department plans, and fixed by the federated retirement board with respect to members

. of the federated retirement systems established by Chapter 3.24 and Chapter 3.28 of the San José Municipal Code.
(Prior code § 2904.513.) : :

3.44.130 Retum of contributions and interest.

A. In‘each of the' folIowlng sutuattons, and none other, cost-bf-lmng contributions, and interest thereon credlted to
the individua! account of a contnbutor $hall be retumed as follows: ‘

1. HKthe contnbutor is 2 member of the police and fire department retirement plan established by Chapter 3.32
of the San José Mun:cipal Code, the cost-of-living contributions, and interest thereon, credited to suich contnbutor shall
be retumed to him i and when he becomes entiﬂed to the return of and is pald under and pursuant to the prowswns of
Sections 3.32.340, 3.32.350 ot 3.32 ,360 of this Code, those accumulated contributions contributed by him to the police

and fire department plan established by said Chapter 3.32.

2. If the contributor is a member of the police and fire department retirement plan established by Chapter 3.32
of the San José Municipal Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall
be returned to his widow or estate, as the case may be, if and when such widow or estate becomes entitled to the return
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of and is paid, under and pursuant to the provisions of Sections 3.32.340, 3.32.350 or 3.32.360 of this Code, those
accumulated contributions contributed by him to the police and fire department plan established by said Chapter 3.32.

3. if the contributor is a member of the police and fire department blan established by Chapter 3.36 of the Sén

José Mt'micipal Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall be returned
to him if and when he becomes entitled to receive and elects to receive and is paid, under and pursuant to the’
provisions of Sections 3.36.1620 or 3.36.1630 of this Code, those accumulated conifibutions contributed by him to the

police and fire department plan established by said Chapter 3.36.

4.~ If the contributor iS a member of the policé and fire department retirement plan established by Chapter 3.36
of the San José Municipal Code, the cost-of-living contributionis, and interest thereon, credited to such contributor shal
be returned to the survivor or survivors or estate of such contributor if and when such survivor or survivors or estate
becomes entitled to receive and is paid, under and pursuant to the provisions of ‘said Chapter 3.36, those accumulated
contributions contributéd by said contributor to the police and fire départment retiremient plan established by Chapter
3.36; provided and excepting, however, that said cost-of-living contributions and interest shall not be so returned and
paid to said survivor, survivors or estate if any of said survivors or said estate is or becomes or may become entitled fo

receive any monthly or biweekly allowance under and pursuant to the provisions of said Chapter 3.36.

5. Ifthe contributor is a member of the federated city employees retirement plan established by Chapter 3.24 of

Chapter 3.28 of the San José Municipal Code, the cost-of-living contributions, and interest thereon, credited to him shall

be returned to him if and when he becomes entitled to receive and does receive, under and pursuant to the provisions of

said Chapter 3.24 or Chapter 3.28 the return of all accumulated contributions contributed by him to the federated city -
employees retirement plan established by said Chapter 3.24 or Chapter 3.28. ‘ _

6. Ifthe contributor at the time he retired or died was a member of the retirement plan established by Chapter

3.24 or Chapter 3.28 of the San José Municipal Code, the cost-of-living contributions and interest thereon which are
credited to him shall be paid to such survivor, beneficiary or estate of such contributor as may become entitled to
receive, under the provisions of said Chapter 3.24 or Chapter 3.28 pian, all or any of the accumulated contributions
contributed by said contributor to such pian, but only if and when such survivor, beneficiary or estate becomes entitied to
receive and is paid such contributions under said plan; provided and excepting, however, that if said contributor at the
time of his death or retirement was a member of the plan established by Chapter 3.24, such cost-of-living contributions
and interest shall not be-so returned or paid to said survivor, beneficiary or estate if said survivor, beneficiary or estate is
or becomes or may become entitled to receive any allowance under and pursuant to the provisions of said Chapter 3.24;
- and provided and excepting, further, that, if said contributor at the time of his death or retirement was a member of the

plan established by Chapter 3.28, said cost-of-living contributions and interest shall not be so returned or paid o said
survivor, beneficiary or estate if any cost-of-living benefit has theretofore been paid or has theretofore become payable

under the provisions of this Chapter 3.44. -

'B. Inthe event that any contributor, after return to him of his accumulated contributions in any of the retirement
plans established by Chapters 3.24, 3.28, 3.32 or 3.36 of this Code, should be required because of reinstatement or
otherwise; to return and repay such contributions to any of said plans, he shall, at the same time that he returns such
- contributions to such plans, return and repay to the city's director of finance, for credit to his account under this Chapter
3.44, all cost-of-living contributions and interest theretofore returned to him under or pursuant to the provisions of this .

Chapter 3.44.

C. Upon payment, pursuant to the provis'ions of this Chapter 3.44, of a contributor's accumulated cost-of-living
contributions to such contributor or to any beneficiary, estate or survivor of such contributor, neither said contributor nor
any of his survivors shall.thereafter have any right to any allowance or other benefit under the provisions of this Chapter

344, |
(Prior code § 2904.514.)

3.44.140 Invéstrnent of funds.

A.  The police and fire retirement board is hereby authorized to invest any or ail moneys in the police and fire cost-
of-living fund, subject to the same restrictions and limjtations as are applicable to its investment of moneys in the
retirement fund established by Chapter 3.36 of the San José Municipal Code: :

-‘ B.  The retirement board of the federated city employees retirement plan eétablished by Chapters 3.24 and 3.28 of
the San José Municipal Code is hereby authorized to invest any or ail moneys in the federated cost-of-living fund,
subject to the same restrictions and limitations as are applicable to its investment of moneys in the retirement fund

. established by Chapter 3.28 of the San José Municipal Code.’
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C. Earnings or losses from sard investments shall be credited or debrted to the respectrve cost-of-living fund from
which such investments were made.

(Prior code § 2904.515.)

- 3.44. 150 Chapter 3.36 police and ﬂre plan - Effective February 1, 2002
A. Notwrthstanding the other provisions of this chapter to the contrary, effecbve February 1, 2002 the following

provisi allowances pursuant {0 the provisions of the police and fire

. y
departmént retirement plan set forth in Chapter 3.32 of Chapter 3.36 of lhe San José Municipal Code:

1. "Subject year" shall mean the consecutive twelve months from February 1st of one calendar year to January
31 of the foi!owrng calendar year respectively, commencing with the twelve-month period from February 1, 2002, to.

January 31, 2003,

2, Each-refirement aliowance and each survivorship allowance which is payable undér Chapter 3.32 or Chapter
3.36 in any subject year which begins on or after February 1, 2002, together with any increases or decreases in the
amount of any such aflowance which were previously made pursuant to this Chapter 3.44, shall be increased by three
percent per annum in lieu of the increase otherwise provided in thrs chapter, The first such three percent increase shall

be made on February 1, 2002. _
3. Each increase shall become effectlve begrnnmg with the allowance payable for the month of February in
each subject year.

" 4. The accumulation of the excess of cost-of-living percentages as provided in Section 3.44,040 shall not apply.

B. The provisions of this Chapter 3.44 which are not inconsistent with the provisions of subsection A, shall
‘continue to apply with respect to the persons described in subsection A. ‘ .

(Ord. 26417.)
3.44.160 Federated city employees retirement system - Effective April 1, 2006.'

A. Notwithstanding the other provisions of this chapter to the contrary, effective April 1, 2008, the following
provisions shall apply to those persons who receive monthly allowances pursuant to the provisions of the federated city
employees retirement system as set forth in Chapter 3.24 or Chapter 3.28 of the San José Municipat Code:

" 1. - Each retirement aflowance and each survivorship allowance which is paya‘ble under Chapter 3.24 or Chapter
3.28 any subject year which begins on or after April 1, 2006, together with any increases or decreases in the amount of
any such allowance which were previously made pursuant fo this Chapter 3.44, shall be increased by three percent per
annum in lieu of the increase otherwrse provided in this chapter. The first such three percent increase shall be made on

. April 1, 2006.
Eachi mcrease shall become effective beginning with the allowance payabte for the month of April in each

2.
subject year.
3. The accumulation of the excess of cost-cf-lrvmg percentages as provrded in Section 3.44.040 shall not apply.

B. Inthe event the board's actuary determines that there is an increased cost to implement the change to a ﬂat—
rate three percent cost-of-living adjustment as provided in this section, such increased cost shall be calculated as a
percentage of each member's eatned compensation and that percentage rate shall be added to the contributions made
by members pursuant to Section 3.44.100. The additional percentage rate imposed pursuant to thi§ paragraph shall be

the same for all members.

- €. The provrsrons of this Chapter 3 44 which are not inconsistent with the provisions of Subsections A. and B. shall '
continue to apply with respect to the persons described in Subsection A,

' (Ord. 27652.)
Chapter 3.48
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3.48.030
3.48.040
3.48.050
3.48.055
3.48.058
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3.48.070
3.48.080
3.48.090
3.48.100
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3.48.120
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3.48.131

13.48.132

3.48.133
3.48.134
3.48.135
3.48.136
3.48.137
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3.48.160
3.48.170

. Definitions.

Deferral of compensation.
Participation in the plan,
Inter-plan transfer.

Eligible rollover distributions.
Administration of the plan.
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3.48.180  Administrative costs.

3.48.181 'Confcrmin'g domestic relations orders.

3.48.185 Repeal.

3.48.010 Name.

The name of this plan is the City of San José, California, deferred compensation plan (hereinafter referred 1o as the
plan) _

_ (Pnor code § 2915.1; Ords. 19953, 21404, 26540.)

3.48.020 Purpose.

The primary purpose of the plan is to attract and hold personnel by permitting them to enter into agreements wﬂh the
City of San José which will provide for deferral of payment of a portion of their current compensation until death,
disability, retirement, termination of employment, or other event as provided herefn in accordance with the applicable

provisions of the Internal Revenue Code,

(Prtor code § 2915.2; Ords. 19953, 21404, 26540.)

3.48.025 Establishment of trust.
A. There is hereby established the City of San José deferred compensation plan trust. '

B. NotMthstancing_any contrary provision of the plan, in accordance with Section 457(g) of the Internal Revenue
Code, ali amounts of compensation deferred pursuant to the plan, all property and rights purchased with such amounts,
and all income attributable to such amounts, property, or rights shall be held by the city in trust for the exclusive benefit

of participants and beneficiaries under the plan.

C.. . All amounts of compensation deferred under the plan shall be transferred to the trust within a period that is not
longer than is reasonable for the proper administration of the accounts of participants and beneficiaries.

D. Prior to the satisfaction of all liabilities with respect to plan partac;pants and their beneficiaries, no part of the
assets or income of the trust shall be used for, or diverted to, purposes other than for the exclusive benefits of the plan
participants and their beneficiaries and defraying reasonable expenses of the administration of the plan.

{Ords. 25707, 26540.)

3.48.030 Definitions.

For the purposes of this plan, certain words or phrases used herein will have the following meanings:

A. "City" shall mean the City of San José, California.
B. "Erﬁployee" shall mean any officer or employee of the City of San Joseé, Califcrnia.
C. ‘"Participant’ shall mean any eligible ehpioyee who fulfills the requirementé of enrollment into the plan.

D. "F'artlclpat!on agreement" shall mean the agreement execuled and filed by an employee with city, pursuant to
Section 3.48.050, in which an employee elects to become a participant in the plan.

E. Includible compensation” shall mean:

1. Prior to January 1, 2002, "includible compensation” shall mean the compensation for services performed for
the city which (taking into account the provisions of Sections 457 and 403(b) of the Internal Revenue Code) is currently
includible in gross income. Amounts of compensation shall be determined without regard to any community properly

laws.
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2. After December 31, 200,1-, "includible compensation” shall have the meaning given to the term "participant's
compensation™ by Section 415(c)3) of the Internal Revenue Code. Amounts of compensation shall be determingd

without regard to any community property iaws.

F. "Disability;‘ shall mean the complete and permanent inability of a participant to eﬁgage in his or her usual
occupation by reason of a medically determinabie physical or menta) impairment as determined solely by the city on the

basis of advice from a physician or physicians.

G. "_Nonnal retirement age" shall mean age seventy and one-half, or that age as irevocably selected in writing by

H. "Alternative normal retirement age” shall mean any age irevocably designated in writing by the participant
which is: _ T ,

‘ 1.~ Not-earlier than the earliest age at which the participant has the right to retire under a retirement plan of the
city and receive immediate retirement benefits without actuarial or similar reduction for early retirement; and

2. No later than age seventy and one-half: provided, however, for a participant who continues in the service of
the city after age seventy and one-half, the normal retirement age shail be the date or age designated by the participant
but such date or age shall not be later than the mandatory retirement age for such participant or the date or age at which

the participant separates from service with the city.

. "Committee” or “advisory committee” shail mean the deferred compensation advisory committee.

J.  "Beneficiary” shall mean a beneficiary designated by the participant to receive payment of benefits under the
plan, S o

K. "Plan year" shall mean a calendar year.

L. "Payroll period” shall mean a biweekly compensation period.
M. ‘Eligibie deferred compensation plan" means a plan which meets the requirements of internal Revenue Code
Section 457(b).

N. "Percentage limitation” shall mean:

1. Prior to January 1, 2002, thirty-three and one-third percent of the participant's includible compensatidn for the
taxable year. ' :
2.. After December 31, 2001, one hundred percent of the participant's includible compensation for the taxable
year. :

O. . "Severance event” shali mean:

1. Prior to January 1, 2002, severance of the participant's employment with the' city that constitutes a
"separation from service" within the meaning of Internal Revenue Code Section 402(e)(4)(D)iii). ‘

2. After December 31, 2001, a severance of the participant's empioyment with the city within the meaning of
Internal Revenue Code Section 457(d)(1)(A)ii). : _

(Prior code § 2015.3; Ords. 19953, 21404, 26540, 26666.)

3.48.040. Deferral of compensation.

A, During each payroll period in which an employee is a participant in the plan, the city shall defer payment of such
part of the employee's compensation as is specified by the employee in his or her participation agreement, provided
that, except as provided in subsections B. and C. of this Section 3.48.040, the maximum that each participant may defer

! under this plan for any taxable year shall not exceed the lesser of:

: 1. The applicable dollar amount permitted under Section 457(b) of the Intemal Revenue Code of 1986, as
amended, and the regulations promulgated thereunder; or : ’
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2, The pércentage limitation applied to the participant's includibie oompénsation. :

B. Beginning January 1,2002, a partlcipant who has attained the age of fifty years before the close of the tax year,
and with respect to whom no other elective deferrals may be made to the plan for the tax year by reason of the
limitations set forth in subsection A., may specify in the participation agreement that the participant elects to make
deferrals in addition to those permntted by subsection A. in an amount not to exceed: )

' 1. The applicable dollar amount permitted under Section 414(v)(2)(B) of the Internal Revenue Code, as
adjusted for the cost-of-living in accordance with Section 414(v)(2)(C) of the internal Revenue Code; or

2. The portion, if any, of the participant's compensation (as defined in Section 415(c)(3) of the Internal Revenue
Code) that is in excess of any other elective deferrals of the partac:pant for such year as are made without regard to this

" subsection B.

C. ‘The maximum deferrals described in subsections A. and B. above shall not be -apphcabie for one or more of the
participant's last three taxable years ending before the attainment of normal retlrement age as defined under this plan. In
that instance, the maximum shall be the lesser of:

1. Twice the dollar amount in effect under Section 457(b)(2)(A) of the Internal Revenue Code; or

2. Thesumof:

a. The maximum deferral amount established for the purposes of Section 3.48.040.A. for the taxable year
(determined without regard to Sechon 3.48.040.B.); plus :

b; So much of the maximum deferral amount estabhshed for the purposes of Sectaon 3.48.040.A. for taxable
years beginning after December 31, 1978, and before the taxable year as has not previously been used under Section

3.48.040.A., or under Section 3.48.040.B.

D. Anemployee whose employment is intefrupted by qualified military service under Interal Revenue Code
Section 414{u) or who is on a leave of absence for qualified military service under Internal Revenue Code Section 414
(u} may elect to make additional deferrals upon resumption of employment with the city, subject to the following:

1. The additional deferrals shall not exceed the maximum deferrals the erhp!oyee could have elected during the

penbd of qualified military service if the employee's employment with the city had continued at the same level of
' compensation without the interruption or leave of absence, reduced by the deferrals, if any, actually made durmg the

taxable year(s) in which the qualified military service occurred.

2. The right to make additional deferrals i is limited to the five-year period immediately following the resumption
of empioyment with the city or, if sooner, the period immediately following the resumption of employment that is equal to

three times the length of the interruption or leave of absence.

E. if the amount of compensation deferred in any taxable year exceeds the limitations described in this Section .
3.48.040 when combined with other amounts deferred by a participant under another eligible deferred compensation
plan under Internal Revenue Code Segtion 457(b) for which the participant provides information to the city, then the
deferra! for that taxable year {(adjusted for any income or loss in value ailocable thereto) shall be distributed to the

participant fo the extent that the deferral exceeds the applicable limitation.

(Prior code § 2915.5; Ords. 19953, 21404, 25198, 26540, 26666, 27523.)

3.48.050 Participation in the plan.

A. Each employee may elect to become a participant of the plan and defer payment of part of his or her
compensation by executing a written participation agreement and filmg it with city before the beginning of the month in

which the deferral is to be effective.

B. The deferred amount must equal at least twenty-f've doliars per payroll period per investment company,
exclusive of any service charge or such other minimum as the advisory commitiee may determine.

C. A participation agreement shall be effective for the first payroll period of the next month following its execution
and filing with city, unless a later payrol! period is designated by the employee. The participation agreement shall ‘
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continue from payroll period to bayro
3.48.050.8. -

D. ' A participant may terminate his or her participation in the plan, and thereby terminate further deferral of

compensation, by filing with city an executed written notice of termination prior to effective date of termination. Once
plan during the month in which termination occurred: however, the

pant in a subsequent month, No amounts shall be payabie to an
on in the plan unless otherwise due, pursuant to Section 3.48.130.

{f period and remainyin full force and effect unless terminated as provided in Section

former participant may elect to become a partici
employee upon terminating his or her participati

—————{Prior code § 2915:4; Ords. 19953, 21404; 26540.)

‘ or state, which has an eligible deferred compensation plan a

this plan may accept an eligible rollover distribution of pre-tax contribution

3.48.055 Inter-plan transfer.

A lnconiing transfers.

1. | A participant who is a former participant in an eligible deferred compensation plan of any local government or ‘
state may transfer the amounts deferred under said plan to the City of San José deferred compensation pian, if the
participant has had a severance event with the prior employer and if the prior employer's plan provides that such a

transfer will be made. ‘

‘2. Any such transferred amount shall not be treated as a deferral subject to the limitations of Section 3.48.040,
except that for purposes of applying the limitations, an amount deferred during any taxable year under the transferring
plan shall be treated as if it had been deferred under this plan during such taxable year.

3. Any such transferred amount shall otherwise be subject to the provisions of this Chapter 3.48.

B. . Outgoing transfers,

ty and accepts employment with any other local government
nd which plan provides for acceptance of amounts
articipant may elect that all amounts previously deferred be transferred to the new employer's

1. If a participant terminates emplbyment with the ci

previously deferred, the p
plan. '
account directly to

2. BeginningJanuary 1, 2002, a participant may transfer all or a portion of the bartit:ipant's
4(d)} if such transfer

the trustee of a defined benefit governmental plan (as defined in Internal Revenue Code Section 41

I8:

a. For the purchase of permissive service credit (as defined in internal Revenue Code Section'415(n)(3)(A))

under such governmental plan; or '
b. A repayment to which Internal Revenue Code Section 415 does not apply by reason of Subsection (k)(3)

thereof,

C. The advisory committee or the city. may require such documentation fegarding any plan from which a transfer
may be accepted or to' which a transfer may be made as it deems necessary to effectuate the transfer; to confirm that
such plan is an eligible deferred compensation plan of a local government or state or defined benefit governmentat plan,

as applicable; or to assure that transfers are permitted under such plan.
(Ords. 22614, 26840, 28995.)

3.48.058 Eligible rollover distributions.

A. incoming Rollovers.

1. Beginning January 1, 2002, this plan may accept an eligible rollover distribution from an eligible retirement
plan maintained by another employer and credit such rolled-over amounts to a participant's account under this plan,

Beginning January 1, 2009, within twelve months of a former city employee's separation from city service,
s from an eligible retirement plan maintained

account under this plan.

2,
by the city and credit such rolled-over amounts to the former employee's
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3. The plan shall separately account for eligible rollover distributions accepted from any eligible retirement plan
that is not an eligible deferred compensation plan maintained by an eligible governmental employer.

4. Forthe purpose of this Subsection A., "eligible retirement plan” means an annuity plan described-in Internal
Revenue Code Section 403(b), a qualified trust descnbed in Internal Revenue Code Section 401(a), or an eligible

governmental déferred compensation plan,

B. Outgoing Rollovers.

" 1. Beginning January 1, 20021 a distributee may elect to take a distribution from this pfan in the form of an
eligible rollover distribution paid directly to an eligible retirement plan speclﬁed by the distributee in a direct rollover.

2 For the purposes of this Subsection B

a. "Dlstnbutee includes:

i.  An employee or former employee of the city; and

. With respect to the interest of the spouse, an employee's or former employee's surviving spouse,

and

iii. With respect to the interest of the beneficiary, an employee’s or former employee's designated

beneficiary; and

iv. With respect to the interest of the spouse or former spouse an employees or former employee’s
spouse or former spouse who is the aitemate payee under a conforming domestic relations order.

b. '"Eligible retirement plan" means an individual retirement account described in Internal Revenue Code
Section 408(a), a Roth individual retirement account described in Internal Revenue Code Section 408A (for distributions
after December 31, 2007), an individual retirement annuity described in Internal Revenue Code Section 408(b), an
annuity plan described in Internal Revenue Code Section 403(b), a qualified trust described in Internal Revenue Code
Section 401(a), or an eligible deferred compensation plan that accepts an eligible rollover distribution.

C. An "eligible rollover distribution" is any distribution of ail or a portlon of the balance to the credit of the distributee
which constitutes an eligible rollover distribution under Internal Revenue Code Section 401(a)(31)(C). For the purposes
of distributions from other plans rolled- over into this plan the term "eligible rollover distribution” shall not include the
portion of any distribution that is not includible in gross income (determined wrthout regard to the exclusion for.net

_ unreahzed appreciation with respect to employer securmes)

D. The adv:sory committee or the city may require such documentation regarding any ptan from which a rollover
distribution may be accepted or to which a rollover distribution may be made as it deems necessary to effectuate the
distribution; to confirm that such plan Is an eligible retlrement plan; or to assure that rollover distributions are permltted

under such plan.

E. For the purposes of Infernal Revenue Code Section 72(), a dastnbutlon from this plan shall be treated asa
distribution from a quaiified retirement plan to the extent that such distribution is atfributable to an amount rolled-over
from a qualified ret:rement plan (as defined in Internal Revenue Code Section 4974(c)). ‘ .

F. Effective with respect to d:stnbutaons made on or after January 1, 2010, a beneficiary other than a participant's
{or former partnmpant's) surviving spouse or a participant's (or former partlclpant's) spouse of former spouse who is an
*alternate payee" under a qualified domestic relations order is a person eligible to make a rollover with regard to the -
interest of the participant or former participant, subject to the limitation for such a beneficiary that an eligible retirement
plan is an individual retirement account or individual retirement annuity that will be treated as an inherited mdmdua!
retirement account or annwty under Internal Revenue Code Section 402{c){11) of the Code.

(Ords. 26540, 28852, 28995.)

3.48.060 Administration of the plan.

A. The plan and the trust established by this chapter shall be administered by the deferred compensation advisory
tommittee which shall be the sofe authority to enforce the plan and the trust.
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B. The advisory commitiee shall be responsible for the operation of the plan in accordance with its terms, and shall
determine all the questions arising out of the administration, interpretation, and application of the plan and the trust,
including making decisions on behaif of the city as to the choice and nature of investments to be available under the

plan. All such determinations shail be conclusive and binding on all persons.

C. The.advisory committee shali have the authority to enter into agreements on behalf of the city for the
administration of the plan, for custodial agreements for funds, and for investments under the plan where the fees to be
paid under such an agreement are to be paid by the participants or where there is no amount to be paid by the city

under the agreement.

D.  The method of selection and the term of office of the members of the advisory committee shall be established
by resolution of the city councit. ' o : . , .

(Prior code § 2915.6; Ords. 18953, 21404, 25707, 26540.)

3.48.070 ' Deferred compensation fund.

A. The city shall establish a deferred compe
such times as the compensation would have been 7
which all inter-plan transfer and direct rollover amounts accep

compensation, inter-plan transfer amounts, direct rollover amounts, investments made, shares acquired and earnings

and gains on ir"nvestments_. Each book account will be valued at least semiannually.

B. Onexecuting the_'participation agreement, the empioyee shalt designate his or her investment objective
prospectively only. The city may invest amounts of deferred compensation in the types of investments set forth in
Sections 53601 and 53602 'o_f the Government Code of the State of California and in corporate stocks; bonds, and

annuities, moﬁgages, deeds of trust, or oth curi
objectives. Nothing in this section shail be construed fo permit any type of

judgment will best achieve the employee's
investment prohibited by the Constitution of the State of California. The employee’'s investment designations are

intended fo be merely an expression of investment preferences and do not obiigate city to foliow the employee's
designations. : : . _

C. No participant of the pian or such participant"s beneficiaries shall have, by reason o;‘ the plan, participation
agreement, or book account, any secured or preferred interest in, or to, any assets of the city. The city shall have only a

contractual obligation to pay the benefits due the participant under the plan, .

D. Except as provided in Internal Revenue Codé Sec
plan, all property and rights purchased with such amounts, a
rights shall remain (until made avaiiable to the participant or his beneficiaries
without being restricted to the provision of benefits under this.plan, su

creditors..

(Ords. 25707, 26540.)

3.48.080 City participation.

Notwithstanding any other provisions of this
fund as additional compensation for services to b

provided:

A.  The employee has elected, prior to the month in which the additional co
additional compensation deferred and invested, pursuant to this plan; L

plan, the city may make additional deposits in the deferred compensation
e rendered by the employee to the city during an empioyment period:

mpensation is paid, to have such

'B. That such additional deposit shall not exoéed the maximum deferral permitted in Section 3.48.040.
| (Prior code § 2915.8; Ords. 19953, 21404. 26540.) !

3.48.090 Relation to retirement system.

[ YR ) S S R
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Any reduction in compensation of a participant under this plan shall be included as compensation of such participant
for purposes of computing the amount cf his or her confributions or benefits under any City of San José retirement

system.

{Prior code § 2815.13; Ords: 18953, 21404, 26540.)

3.48.100  Status of participants.

the payment of any benefits shall be construed as glvmg to any parttcrpant or other person any iegal or equltabie right
against city, except as herein provided; and in no event shall the terms of employment of any employee or participant be

modified or in any way affected hereby.

(Prior code § 2915.11(a); Ords. 18953, 21404, 26540.)

3.48.110 Condition of the plan.

it is a condition of the plan and each employee by participating herein expressly agrees that he or she shall look .
solely to the general assets of the city for the payment of any benefit to which the employee or the employee's
beneficiary is entitied under the plan. o

(Prior code § 2915.11(b); Ords. 19953, 21404, 26540.)

3.48.120 Governing law.

This plan shall be construed, administered. and enforced according to the laws of the state of California.
'(Prior code § 2915.11{c); Otds. 19953, 21404, 26540.)

3.48.130. Distribution of benefits; election.

A. Except as provided in subsections E. and F. below, a participant may elect the method of payment and the
settlement options for distribution in the event of retirement, disability or other severance event, except death, no later

than thirty days after such severance e‘vent.

B. A participant may elect the method of payment and the settlement optlons for distrlbutlon in the event of the
participant's death at any time before his or her death.

C. . . Ifthe participant fails to make an election of the method of payment before his or her death while still in
employment status, the participant's beneficiary may elect the method of payment at any time befare payments are due.

D. . If no election of the method of payment has been made by the participant or the parficipant's beneficiary within
the times provided for in this chapter, the benefits payable to the participant or the participant's beneficiary, less any
federal or state income taxes required to be withheld, shalt be payable in a [ump sum; provided that, on or after January
1, 2002, the participant or beneficiary may elect an inter-plan transfer or a direct rollover as provided in Sections

3.48.055 and 3.48.058.

E. Onorafter January 1,1997, a particmanl may elect to defer commencement of distributions from the plan if
such election is made after amounts may be available under the plan in accordance with the requirements of Section -
457(d)(1)(A) of the Internal Revenue Code of 1886, as amended, and before commencement of such distributions. A

participant may make only one election under this subsection E.

F. On orafter January 1, 2002, a participant's right to change his or her election with respect fo commencement of
distribution shall not be constrained by subsection E. Subject to such fimitations on frequency of changes as may be
imposed by the advisory committee or the provider(s) of the investment options selected by the participant, the-
participant may change the date for commencement of distribution at any time prior to distribution. Notwithstanding the
foregoing, the advisory committee may, in order to ensure the orderly administration of this plan, establish a deadline
after which such election to defer commencement of distribution of benefits shall not be allowed. ‘

(Prior code § 2915.7; Ords. 19953, 21404, 22062, 22419, 25198, 26540.)
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3.48.131 Method of payment 'of.beneﬁis upon occurrence of severance event.

A. In the event of termination of employment because of retirement, disability, or other severance event, except
death, the full benefits credited fo the participant's book account plus or minus subsequent investment gains or losses,
but iess any federal or state income taxes required to be withheld, shall be distributed to the participant in any one or

more of the following ways:

1. in a Jump sum;

2. In monthly, quarterty, semiannul, or anriual installments, or, for a participant eligible for an annuity payout
option, instailments during the lifetime of the participant with or without a provision for a period certain, but in no case
determined by the city based on the date the'

less frequently than annual payments. Life expectancy shall be actuariafly
distribution shall begin. Each instaliment payment shall not be less than fifty dollars, unless such payment is the entire

balance remaining in the participants' book account; ,

B. The amount payable with respect to the participant shali be paid at such times specified by the Secretary of the
United States Treasury pursuant to regulations promulgated by said Secretary. Prior to January 1, 2002, distributions
payable over a period of more than one year shall be made only in substantially non-increasing amounts.

C. | No payment option may be selected by a participant unless it satisﬁes the requirements of Internal Revenue.

Code Sections 401(a)9) and 457(d)2).
(Ords. 22419, 23160, 26540.)

3.48.132 Postponement of payments of benefits.

L A. A participant may postpone all of the payments under Section 3.48.131. until a date not later than April 1
following the calendar year during which the participant reaches age seventy and one-half,

de no later than (1) thirty days after the occurrence of

B. The elecfion provided by subsection A. above must be ma
therwise commence under this chapter, whichever is

| a severance event, or (2) the date the payment of benefits would o
earlier. ‘ :

C. Except as provided in subsections E. and F. of Section 3.4'8.130, the election made pursuant to subsection A,

above shall be irrevocable. )

D. Prior to January 1, 2002, if a participant postpones payments under this section, the 'participant must elect the
method of payment no later than thirty days prior to the date the postponed payments are due to commence. :

(Ords. 22419, 24071, 25091, 26540.)

- 3.48.133 Date of payment of benefits.
' A A participant's book account balances may oor_lti'nue to be invested until, in the city's sole judgment, cashisto -
be withdrawn for the payment of benefits. '

B. Payment of benefits under Section 3.48.131 may commence thirty-one days following the occurrence ofa

severance event, but in no event shall commence iater than sixty days after the close of the plan.year in which the
severance event occurred except in the case where the‘pa‘rticipant has elected a postponement of the commencement

- of distribution in accordance with the terms of this plan.
C. Ifthe participant has reached normal retirement age before the occirrrence of a severance e{rent, or will reach,

or would have reached normal retirement age in the plan year of the severance event, the participant or beneficiary, in

case of participant's death, may elect that payments not commence until a date within sixty days after the close of the'

plan year in which the severance event occurred.

D. Paymentof postponed benefits under Section 3.48.132.A. or 3.48.134.E. shall commence on the first day of the
month following the date or age selected by the participant or beneficiary for payment of the postponed payments. )
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E. Payment of benefits in the event of the death of the participant may commence sixty days after satisfactory
proof of death, and shall commence no later than sixty days after the close of the plan year in which death occurred,
subject to satisfactory proof of the death of the participant, unless the time for payment is extended pursuant to Section

3.48.134.E.
(Ords. 22419, 26540.)

3.48.134 Payment of benefits after death.

A. After the death of a participant, the full benefits credited to the participant's book account, tess any federal or
‘state income taxes required fo be withheld by law, shall be distributed to participant's beneficiaries in the manner
des:gnated by the participant's most recent part;clpatron agreement, or amendments thereto, or other designation in

wiitihg by parttclpant.

B. Post—Retlrement Death Benefits.

: 1. The beneficiary of a participant who has died after distribution has started may, subject to any limitation
imposed by contract between participant and a plan administrator, elect to change the method of distribution to a more
rapid payout within thirty days from the date of death of participant. Once such an election has been made it may not be

revoked. The beneficiary must take distribution at least as rapidly as the participant had elected.

2. Benefits shall be distributed in one of the following:

a. Alump sum.

b. Monthly, quarterly, semiannually, or annual instaliments over a period not greater than:

i. The life expectancy of the beneficiary if the beneficiary is the surviving spouse of the participant.

ii. Fiﬂeen years, if the beneficiary is~not the surviving spouse of the participant.

fii. Noinstallment payment shall be less than fifty dollars unless it is the entire balance remaining in the
participant's book account. Life expectancy shall be actuarially determined by the city based on the date distribution to
the beneficiary shall commence. _

c. A partial lump sum payment followed by monthly, quarterly, semi-annual or annual instaliments, provided
that all payments are made within a period of ten years from the initial payment. '

3.  If the participant dies without naming a beneficiary or if the pei‘son(s) named are no longer alive at the time of
the participant's death, the participant’s account balance shall be paid to the estate of the participant in a lump sum.

C. Pre-Retirement Death Benefits.

- 1. Ifthe participant dies before he or she has begun to receive the benefits provided by this plan, the
beneficiary may, subject to any limitation imposed by contract between participant and a plan administrator, change the
method of payment elected by the participant to a method of payment aliowed by this secnon no Iater than thmy days

prior to the date payments are due to commence.

' 2.  [f the participant dies before he or she has begun to receive the benefits provided by this ptan, the
beneficlary may elect to postpone distribution of some or all of the benefits payable, td a date not later than the taxable

year that the participant would have attained normal retirement age. This eléction may only be made within thirty days

. from the date of death of participant and once made may not be revoked under any circumstances. if such an election to
postpone is made, the beneficiary may elect a method of payment as allowed in this section no later than thirty days -

piior to the date when the postponed payments are to commence.

D. Afl dlstnbutlons made under this section shall meet the reqmrements of Intera! Revenue Code Section 457.
(Ords. 22419, 23160, 26540.) '

3.48.135 Emergency withdrawals.
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the participant may apply to advisory committee for

If a participant is faced with an unforeseeable emergency,
permitted, in the advisory committee's discretion, only in

withdrawal of funds from the plan. Such withdrawals shall be
circumstances of an unforeseeable emergency.

"Unforeseeable emergency” means severe financial hardship to the participant resulting from a sudden and
unexpected liness or accident of the participant or of a dependent (as defined in internal Revenue Code Section 1 52(a)
but without regard to Sections 152(b)(1), (bX2), and (d)(1)B)) of the participant, loss of the participant’s property due fo -
casuaity, or other similar extraordinary and unforeseeable circumstances arising as a result of events beyond the control -

of the parti_cipant. The circumstances that will constitute an unforeseeable emergency will depend upon the facts of each
ase. Out, in-any case, payment- may not-be-made to the-exte ardshipis or may be relieved by,

LI

A.  Reimbursement or compensation by insurance or otherwise; ~

B. Liquidation of the participant's assets, to the extent the liquidation of such assets would not itself cause severe

financial hardship; or
C. Cessation _of deferrals under the pian.

Exaniples of what are not considered to be an unforeseeable emergency include the need to éend a participant's

child to college or the desire to purchase a home.

* Withdrawal from account due to an unforeseeable emergency shall only be permitted to the extent reasonably

. needed to satisfy the emergency need,

-Any amount so approved hereunder for withdrawal, less any taxes required to be withheld, shall be paid to the
participant in a lump sum. The withdrawal shall be effective at the later of the dates specified in the participant's

application, or the date approved by the city.

.{Ords. 22419, 26540, 28995.)

3.48.136 Other distributions.

Notwithstanding any other provisions of this plan, the city may c'har_mge the time or methods of benefit payments

pursuant to this plan,

(Ords. 22419, 26540.)
- 3.48.137 . De mininius accounts.

A. Voluntary Liquidation.

1. A participant may elect to withdraw the entire deferred compensation account balance in a Iurhp sum if all of

the following conditions are satisfied: A
a. ‘The total balance in the account does not exceed the amount set forth in subsection B.; and

b. There have been no deferrals under the plan with respect to the participant during the two-year period

ending on the date of the distribution; and

There has been no prior distribution from the plan to the pa‘rticipan'_t. '

¢
pursuant to this séction unless the total account balance

2. A participant may not withdraw the account batance
does not exceed the following amount;

a. For withdrawals on or after January ‘1. 1997, but before January 1, 1998, the sum of three thousand five

~ hundred doilars; or
b. For withdrawais on or after January 1, 1998, the dollar limit set forth in Section 457(e)(9) of the Intemnal |
account shall be determined without factoring

Revenue Code. On or after January 1, 2002, the value of the participant's
in any amounts attributable to rollovers under Section 3.48.058 from eligible retirement plans other than eligible deferred

compensation plans.

L VY ¥ A
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B. Mandatory Liquidations. Notwithstanding any other provision of this chapter, if the value of a participant's
account upon the occurrence of a severance event is less than one thousand dollars, the participant's account shall be

paid to the participant in a lump sum.

{Ords. 22614, 23160, 25198, 25466, 26540.)

3.48.140 Loans. .

A A

as provrded mthrsSectron 3. 48 1 40 Any such loan'may not be for an amount Iess than one thousand dollars )
($1,000.00). | o

B. No loan to a participant hereunder may exceed the lesser of:

- 1. Fifty thousand dollars ($50,000.00), reduced by the excess (if any) of the highest outstanding balance on
loans from the plan to the participant during the one-year period ending on the day before the date the loan is approved
(not taking into account any payments made during such one-year period), over the outstanding balance of any loans

from the plan to the participant on the date the loan is made, or
2. One-half of the value of the participant’s vested account batance as of the day immediately preceding the
date on which such loan is approved.

C. For purposes of subsection B. above:

1. Any loan from any other plan maintained by the city shall be treated as if it were a loan made from the plan
and the balance of all loans under all plans maintained by the city shall be aggregated in determining the maximuim loan

available; and

2. The amount of any loan fee shall be deducted from the participant's account balance before the
determination of the maximum foan amodnt available.

D. The terms of the loan shall:

1. Regquire level amortization with payments not less frequently than biweekly throughout the repayment period,
except that, to the extent permitted by the Internal Revenue Code and the applicable treasury regulations:

' a.l A borrower who is on a bona fide unpaid leave of absence may elect to suspend payments during the
unpaid leave of absence, provided that the suspension of payments shall be for a period not to exceed one year, and
further provided that the term of the loan shall not be extended and the borrower must repay the loan within the term of

the loan.

b. A borrower who is on a leave of absence for the performance of uniformed service within the meaning of
Section 414(u) of the Internal Revenue Code may elect to suspend payment for the period of uniformed service. If the
borrower so elects, then upon the borrower's return from uniformed service, the loan repayment period shall be

extended by a period equal to the length of the uniformed service.

2. Require that the loan be repaid within five years unless the participant ceriifies in writing to the loan -
- administrator that the loan is fo be used to acquire a dwelling unit which within a reasonable time is to be used
(determined at the time the loan is made) as a principal residence of the participant; and :

’ 3. Provide for interest at a reasonable rate, as determined by the loan administrator, commensurate with
interest rates charged by persons in the business of lending money for loans which would be made under simiiar

circumstances.
E. Secunty for loan; defauh‘

1. Securrty Anyloanto a particrpant under the plan shall be secured by the pledge of the portion of the
‘participant's interest in the plan invested |n such loan.

.2, Default. In the event that a participant fails to make a loan payment by the last business day of the calendar
quarter following the calendar quarter in which the payment is due, a default on the loan shalf occur. In the event of such
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default:
a. Al remainihg payments on the loan shall be immediately due and payablé;‘

o b. The participant shall_nbt be allowed to initiate another foan from the plan until the defaulted amount is
repaid. o ' _
participant, the loar administrator shall apply the portion of the

3 . In the case of any default on afoan to a i
the loan in satisfaction of the loan on the date of severance from

participant's interest in the plan heid as security for

4. Notwithstanding anything elsewhere in this chapter to the contrary, in the event a loan is outstanding on the _
date of a participant's death, his or her estate shall be'his or her beneficiary as to the portion of the interest in the plan
invested in such'lodn (with the beneficiary or beneficiaries as to the remainder of his or her interest in the plan to be.

- determined in accordance with otherwise applicable provisions of the plan), )

Repaymenl.
1. The participant shall be required, as a condition to r_éoeiving a loan, to enter into an irrevocable agreement

authorizing the city to make payroll deductions from the participant's compensation as long as the participant is an

employee and to transfer such payrofl deduction amounts to the loan administrator in payment of such fean plus interest.
Repayments of a loan shall be made by payroll deduction of equal amounts (comprised of both principal and interest)
from each paycheck, with the first such deduction to be made as soon as practicable after the loan funds are disbursed,

) 2. Notwithstanding baragréph 1., a participant may prepay the entire outstanding balance of his loan at any
time, in whole or in part, provided that a partial prepayment shall not change the payment schedule or the interest rate

on the loan. :

3. If any payroll deductions cannot be made in full because a participant is on an unpaid leave of absence and
the loan suspension provision is not in effect or the participant's paycheck is insufficient for any other reason, the
participant shall pay directly to the loan administrator the full amount that would have been deducted from the
participant's paycheck, with such payment to be made by the last business day of the calendar month in which the

amount would have been deducted.

F. Severance from city employment. In the event a participant has a severance event, the outstanding balance of
of the month immediately following the month in which the

-any ican shall be due and payable no later than the last day
participant receives his or her final compensation from the city. For the purpose of this paragraph, "final compensation”
includes any payments for unused accrued ieave for which the participant may be eligible. ‘

G. Loan fee. The loan administrator, with the approval of the committee, may charge a loan fee for any loan made
pursuant to this Section 3.48.140. The loan fee will be deducted from the participant's account balance.

"loan administrator” means the person or entity authorized by the

H. For the purpose of this Section 3.48.140, !
plan. The committee may change the loan administrator at any time.

committee to administer the loan program for the

I.  The committee may establisri such rules with respect to the loan program as the comniittee deems advisable,
including without fimitation, rules regarding the maximum number of loans that may be outstanding for any participant at

any time,
(Ord. 28067.)

3.48.150 Nonassignability.

To the fullest extent permitted by law, the interest of a participant in the contractual obiigation of the city, established
by the plan, shall not be assighable in whole or in part, directly or by operation of law or otherwise, in any manner, and
no right or interest of a participant in the city's contractual obligation shall be liable for, or subject to, any obligation or

_ liability of such participant. : _ : _ .

 (Prior code § 2015.9; Ords. 19953, 21404, 26540.)

' 3.48.160 Amendment or termination of plan.

aa._ .t
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A. The city may, at any time, terminate this plan for all participants. Upon such termination, each participant in the
plan will be deemed to have terminated his service as of the date of such termination, and the value of each participant’s
book account, iess any taxes required 10 be withheld, shall be distributed to the partacrpants or their beneficiaries no later

than sixty days after the termination of the plan.
B. The city may also amend the provisions of this plan at any time; prowded however, that no amendment shall

affect the rights of the participants or their beneficiaries to the receipt of payment of benefits, to the extent of any
compensation deferred at the time of the amendment as adjusted for income attributable to such deferred compensation

prior to and subsequent to the amendment. .

C. This plan is-intended to qualify as an eligibie state deferred compensation plan under Section 457 of the internal
Revenue Code, and shall be interpreted and administered in a manner consistent with such qualification. The city
reserves the, nght to amend the plan to the extent that may be necegsary to conform the plan to the requirements of
Section 457 and any other appticable faw, regulatron or ruling, including amendments that are retroactwe to the effective
date of the plan. in the event that the plan is deemed by the Internal Revenue Servace fo be admrmstered in a manner
inconsistent with Section 457, city shall correct such administration within the penod provided in Section 457(b). The city
reserves the right to take such action and do such things as are required to make the plan, as adm:nlstered consistent

with Section 457,
(Prior code §§ 2915.12, 3.48.170; Ords. 19953, 21404, 26540.)

3.48.170 Limitation on city responsibility.

A. - The city may, but is not required to, invest funds held pursuant to agreements between participants and city in
accordance with the réquests made by each participant at the time of enroliment or change in enrofiment, prospectively

only.

B. The city shall retain the right to approve or disapprove such investment requests. Any action by the city or the
advisory committee in investing funds, or approving of any such investment of funds, shall not be considered to be either
an endorsement or guarantee of any investment, nor shall it be considered {o attest to the financial soundness or the
suitability of any investment for the purpose of meeting future obligations as provided in Section 3.48.130. Neither city
nor the advisory committee shall be liable to any participant, or to any participant's beneficiaries or hesrs or to any other

person for any losses resuttrng from investments or funding made under the plan.

'C. The city hereby establishes thrs deferred compensation plan on the terms and conditions set forth herein,

(Prior code §§ 2915.14, 3.48.180; Ords. 19953, 21404, 26540.)

3.48.180 Administrative costs.

The advisory committee may determine fair and equitable cost to the city in withholding deferred compensation
pursuant to this plan or in making investments or otherwise administering or implementing the plan. The advisory -
committee may withhold or collect, or have withheld or collected such costs, in such manner as it deems equitable either
{1) from the compensation deferred pursuant to the plan, the income preduced from any investment with respect thereto,
or from principal retum from any investment, whether or not augmented, or (2) from the organization receiving such

' investmients, where required by law to collect therefrom, or if not so requnred where mutually satrsfactory to such

organization and the advisory committee, or (3) by direct charge to the participants or any combination of the above.

(Ords. 21404, 26540

3. 48. 181 Conforming domestic relations orders.

A A domestic relations order means any judgment, decree or order, mcludmg approval of a property settiement
agreement or separation agreement issued by a court of oompetent jurlsdlctlon which relates to the provision of marital
property nghts ofa partrclpant and is made pursuant to the state domestic relatlons law of the state where the marital

dissolution or separation occurred

B. The plan shall only recognize domestic relations orders that the advisory committee, in accordance with its
authority under Section 3.48.060, determines are conforming domestic relations orders.

C. A conformingj domestic relations order is a domestic relations order that the advisory committee determines
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conforms with the following guidelines:

The order may provide for the estabiishment of a separate account for tﬁe nbnparticipant spouse under the

1.
nonparticipant spouse” equally refers to current or former spouse of a plan

plan. For purposes of this section, "
participant. :

2. The order may provide, with respect to any separate account established for the nonparticipant spouse, that

the nonparticipant spouse shall have the right:

a.—’Foﬁifmhﬁnvesnnehwrmecoum in accordance with the brou_risions of the plan;

‘ b. To elect the time and form of distribution from the options avallable under the plan, provided that
distributions shall not commence earlier than provided in paragraph 3. below; :

¢. To designate beneficiaries of the separate account in the event of the nonparticipant spouse's death, in
accordance with the procedures provided under the pian; . ‘ : : :

d. To have all distributions from the account of the nonparticipant spouse made directly to the nonparticipant

spouse or his or her beneficiary. '

3. To confoﬁn, the order:

a. May not accelerate or increase any benefit provided under the plan or create any rights greater than the
participant’s rights under the plan and under Section 457 of the Internal Revenue Code of 1986, and may nat conflict in
any other way with the plan's distribution provisions or the requirements and limitations of Sections 401(a)(9), and 457

ed that after December 31, 2001, the nonparticipant

{d) of the Internal Revenue Code of 1986 as amended; provid
spouse who has been awarded a separate account may elect to commence distribution of the nonparticipant spouse's

separate account prior o the occurrence of a severance event for the participant.

plan except to the extent the

b. May not allow the nonparticipant spouse to defer compensation under the
er the plan; and

' nonparticip‘ant spouse'is an employee otherwise authorized to become a participant und

¢. May pl:ovide that all distributions made to the ndnparticipant spouse shall be made directly té the

nonparticipant spouse or beneficiary, as applicable:
4. The order shail also conform with such additional guideiines as the advisofy committee shall establish from
time to time including, with regard to the following: _ .

a.  Provision for the withholding of taxes required by applicable law:

b.  Provision that the participarit and/or the nonparticipant spouse be required to pay any expenses incurred
by the city in connection with the order including, without limitation, the costs of any legal action taken by the city relating

to the order;

¢ Any requirement that the nonparticipant spouse provide the advisory committee with such written
requests, consents or instructions as the advisory committee may reqpire in accordance with the provisions of the plan;”

and

~d.  Provision expressly acknowledging that the ci

ty's obligation to the participant is reduced to the extent that ‘
payments are to be made to the nonparticipang spouse, .

(Ords. 24404, 25787, 26540.)

3.48.185 Repeal..

The amendments to the plan made by the urgency ordinance adopted December 18, 2001, were made to implement
_ provisions of the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA). In the event the EGTRRA '
} provisions implemented by the urgency ordinance terminate, expire or are repealed, the amendments made by the
urgency ordinance shall be deemed terminated, expired or repealed to the extent necessary to conform this plan to the

requirements of Internal Revénue Code Section 457.
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ARTICLE XV-A
RETIREMENT

- PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS

The Citizens of the City of San Jose do hereby enact the following
‘amendments to the City Charter which may be referred toas:
“The Sustainable Retirement Benefits and Compensation Act.”

Section 1501-A: FINDINGS

The following services are essential to the health, safety, quality
of life and well-being of San Jose residents: police protection; fire
protection; street maintenance; libraries; and community centers

(hereafter “Essential City Services”).

The City’s ability to provide its citizens with Essential City
~Services has been and continues to be threatened by budget cuts
-caused mainly by the climbing costs of employee benefit -
programs, and exacerbated by the economic crisis. The employer
cost of the City’s retirement plans is expected to continue to |

- increase in the near future. In addition, the City’s costs for other
post employment benefits - primarily health benefits - are
increasing. To adequately fund these costs, the City would be
rrequired to make additional cuts to Essential City Services.

- By any measure, current and projected redu'ctionsin service
levels are unacceptable, and will endanger the health, safety and |
well-being of the residents of San Jose. | |

837680.2 -
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Without the reasonable cost containment provided in this Act, the
economic viability of the City, and hence, the City's employment
benefit programs, will be placed atan lmmment risk.

The City and its res1dents always 1ntended that post employment

benefits be fair;, rea
without jeopardizing City services. At the same tlme, the City is

and must remain committed to preserving the health safety and
well -being of its residents. -

By this Act, the voters find and declare that post employment
benefits must be adjusted in a manner that protects the City’s
' viability and public safety, at the same time allowing for the
continuation of fair post-employment benefits for its workers.

The Charter curtently provides that the City retains the authority
to amend or otherwise change any of its retirement plans, subject
to other provisions of the Charter. '

This Act is intended to strengthen the finances of the City to
ensure the City’s sustained ability to fund a reasonable level of

~ benefits as contemplated at the time of the voters’ initial adoption
of the City's retirement programs. It is further designed to ensure
that future retirement benefit increases be approved by the

voters.
‘Section 1502-A: - INTENT

This Act is intended to ensure the City can provide reasonable
and sustainable post employment benefits while at the same time
delivering Essential City Services to the residents of San Jose.

837680_2
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The City reaffirms its plenary authority as a charter city to control

and manage all compensation provided to its employees asa
municipal affair under the California Constitution. -

| The City reaffirms its inherent right to act responsibly to preserve

——thehealthywelfareand well-being of itsresidents,
- ‘This Act is not intended to deprive any current or former -

employees of benefits earned and accrued for prior service as of

the time of the Act’s effective date; rather, the Act is intended to

preserve earned benefits as of the effective date of the Act.

" This Act is not intended to reduce the pension amounts received
by any retiree or to take away any cost of living increases paid to
retirees as of the effective date of the Act, |

'The City expressly retains its authority existing as of January 1,
2012, to amend, change or terminate any retirement or other post
employment benefit program provided by the City pursuant to
Charter Sections 1500 and 1503, o

Section 1503-A,  Act Supersedes All Conﬂicting Provisions

The provisions of this Act shall prevail over all other cohﬂic-ting
or inconsistent wage, pension or post employment benefit
provisions in the Charter, ordinances, resolutions or other

' enactments.,

The City Council shall adopt ordinances as appropriate to |
implement and effectuate the provisions of this Act. The goalis -
that such ordinances shall become effective no later than

September 30, 2012.

837680 2 .
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“Section 1504-A Reservation of Voter Authority

The voters expressly reserve the right to consider any change in
matters related to pension and other post employment benefits.
Neither the City Council, nor any arbitrator appointed pursuant to

— Charter Section 1111, shall have authority to agreetoorprovide

any increase in pension and/or retiree healthcare benefits
without voter approval, except that the Council shall have the

- authority to adopt Tier 2 pension benefit plans within the limits
“set forth herein. : '

S Section 1505-A. Reseriration of Rights to City Couhcil

et

Subject to the limitations set forth in this Act, the City Council

retains its authority to take all actions necessary to effectuate the
terms of this Act, to make any and all changes to retirement plans
necessary to ensure the preservation of the tax status of the

‘plans, and at any time, or from time to time, to amend or

otherwise change any retirement plan or plans or establish new -

or different plan or plans for all or any officers or employees

subject to the terms of thlS Act.
Section 1506-A.  Current Employees

(a) “Current Employees” means employees of the City of San
Jose as of the effective date of this Act and who are not covered

under the T1er 2 Plan (Section 8)

(b) Unless they voluntarily opt in to the Voluntary Election
Program (“VEP,” described herein), Current Employees shall have

their compensation adjusted through additional retirement

contributions in increments of 4% of pensionable pay per year,
up to a maximum 6f 16%, but no more than 50% of the costs to

, . | .
837680_2 |
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amortize any pension unfunded liabilities, except for any pension
- unfunded liabilities that may exist due to Tier 2 benefits in the
future. These contributions shall be in addition to employees’
normal pension contributions and contributions towards retiree

healthcare benefits.

(c) The starting date for an employee’s compensation
‘adjustment under this Section shall be June 23, 2013, regardless
 of whether the VEP has been implemented. Ifthe VEP has not
been implemented for any reason, the compensation adjustments

shall apply to all Current Employees.

" (d) The compensation adjustment through additional employee
contributions for Current Employees shall be calculated
separately for employees in the Police and Fire Department
Retirement Plan and employees in the Federated City Employees’

Retirement System.

(e) The compensation adjustment shall be treated in the same
manner as any other employee contributions. Accordingly, the
voters intend these additional payments to be made on a pre-tax
basis through payroll deductions pursuant to applicable Internal
Revenue Code Sections. The additional contributions shallbe
subject to withdrawal, return and redeposit in the same manner

as any other employee contributions.

Section 1507-A: ~ One Time Voluntary Election Program
| ("VEP”.) '

The City Council shall adopt a Voluntary Election Program _
(“VEP”) for all Current Employees who are members of the |
existing retirement plans of the City as of the effective date of this
Act. The implementation of the VEP is contingent upon receipt of
837680_2 ? | o
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IRS approval. The VEP shall permit Current Employees a one
time limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s earned
benefit accrual; the change in benefit accrual will apply only to
the employee’s future City service. Employees who opt into the

VEP will be required to sign an irrevocable election waiver (as
well as their spouse or domestic partner, former spouse or

former domestic partner, if legally required) acknowledging that
the employee irrevocably relinquishes his or her existing level of
retirement benefits and has voluntarily chosen reduced benefits,

as specified below. -

- The VEP shall haire the following features and limitations:

(a) The plan shall not deprive any Current Employee who
chooses to enroll in the VEP of the accrual rate (e.g. 2.5%) earned
and accrued for service prior to the VEP's effective date; thus, the
benefit accrual rate earned and accrued by individual employees.
for that prior service shall be preserved for payment at the time

of retirement.

(b) Pension benefits under the VEP shall be based on the
following limitations: .

(i) The accrual rate shall be 2.0% of “final
compensation”, hereinafter defined, per year of
service for future years of service only.

(i)  The maximum benefit shall remain the same as the
- maximum benefit for Current Employees.

o (i) o The current age of elig.ibility.for service retirement.
- _ under the existing plan as approved by the City

6
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Council as of the effective date of the Act for all years
of service shall increase by six months annually on
July 1 of each year until the retirement age reaches
the age of 57 for employees in the Police and Fire
Department Retirement Plan and the age of 62 for

employees in the Federated City Employees’

- Retirement System. Earlier retirement shall be-

permitted with reduced payments that do not

“exceed the actuarial value of full retirement. For

(iv) .

W)

service retirement, an employee may not retire any

earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in
the Police and Fire Department Retirement Plan.

The eligibility to retire at thirty (30) years of service
regardless of age shall increase by 6 months
annually on July 1 of each year starting July 1, 2017.

Cost of living adjustments shall be limited to the
increase in the consumer price index, (San Jose ~ San

- Francisco - Oakland U.S. Bureau of Labor Statistics

(i)

(vii) "

837680_2 .
Council Agenda: 3/6/12
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index, CPI-U, December to December), capped at
1.5% per fiscal year. The first COLA adjustment
following the effective date of the Act will be
prorated based on the number of remaining months
in the year after retirement of the employee.

“Final compensation” shall mean the average annual
pensionable pay of the highest three consecutive
years of service, | a

An employee wﬂl_ be eligible for a full year of service
credit upon reaching 2080 hours of regular time

7
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worked (including pald leave, but not lncludmg
overtime). -

(c) The cost sharing for the VEP for current service or current
service benefits (“Normal Cost”) shall not exceed the ratio of

3 for employees and 8 for the City, as presently set forth in
the Charter. Employees who opt into the VEP will not be
responsible for the payment of any pension unfunded

- liabilities of the system or plan.

(d-) VEP Survivorship Benefits, .

(i) Survivorship benefits for a death before retirement
- shall remain the same as the survivorship benefits
for Current Employees in each plan.

(i) Survivorship benefits for a spouise or domestic
‘partner and/or child(ren) designated at the time of
retirement for death after retirement shall be 50%
- of the pension benefit that the retiree was receiving,
At the time of retirement, retirees can at their own
cost elect additional survivorship benefits by taking
an actuarially equivalent reduced benefit.

(e} VEP Di<sabi1i_ty Retifement'Beneﬁts.

(i) Aservice connected disability retirement benefit, as
hereinafter defined, shall be as follows:

The employee or forrnef employee shall receive an
annual benefit based on 50% of the average annual
B penswnable pay of the hlghest three consecutive years

of service,

837680 _2
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~(ii) Anon-service connected disability retirement
benefit shall be as follows:

The empl'oyee or fdr-mer employee shall receive 2.0%

times years of City Service (mihimum 20% and
maximum of 50%) based on the average annual |
pensionable pay of the highest three consecutive years
of service. Employees shall not be eligible for a non-
service connected disability retirement unless they
have 5 years of service with the City.

(iii) Costof Living Adjustment (“COLA") provisions will be-
the same as for the service retirement benefit in the
VEP.

Section 1508-A:  Future Employees ~ Limitation on
Retirement Benefits - Tier 2

To the extent not already enacted, the City shall adopt a
retirement program for employees hired on or after the

- ordinance enacting Tier 2 is adopted. This retirement program -
for new employees - shall be referred to as “Tier 2.” \

The Tier 2 progralh shall be limited as follows:

(@) The program may be designed as a “hybrid plan” consisting
of a combination of Social Security, a defined benefit plan and /or
a defined confribution plan. If the City provides a defined benefit
plan, the City’s cost of such plan shall not exceed 50% of the total
cost of the Tier 2 defined benefit plan (both normal cost and
unfunded liabilities). The City may contribute to a defined
contribution or other retirement plan only when and to the extent

9

837680 _2
Council Agenda: 3/6/12
ltem No: 3.5(b)



Febrﬁary 8,26.."

the total City contribution does not exceed 9%. If the City’s share
of a Tier 2 defined benefit plan is less than 9%, the City may, but
shall not be required to, contribute the difference to a defined

contribution plan.

(b) For any defined benefit plan, the age of eligibility for
payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters, whose service
retirement age shall be 60. Earlier retirement may be permitted .
with reduced payments that do not exceed the actuarial value of
full retirement. For service retirement, an employee may not
retire any earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in the Police and

Fire Department Retirement Plan.

(c) For any defined benefit plan, cost of living adjustments shall
be limited to the increase in the consumer price index (San Jose -
San Francisco - Oakland U.S. Bureau of Labor Statistics index, CPI-
U, December to December), capped at 1.5% per fiscal year. The
first COLA adjustment will be prorated based on the number of

months retired.

(d) For any defined benefit plan, “final compensation” shall
mean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base

pay only, excluding premium pays or other additional
compensation.

(e) Forany defined benefit plan, benefits shall accrue atarate
not to exceed 2% per year of semce, not to exceed 65% of final

compensatlon

10
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(f) Forany defined benefit plan, an employee will be eligible for
a full year of service credit upon reaching 2080 hours of regular
time worked (mcludlng pald leave, but not mcludmg overtime).

() -Employees who leave or have left City service and are

subsequently rehired or reinstated shall be placed into the
second tier of benefits (Tier 2). Employees who have at least five
(5) years of service credit in the Federated City Employees’
Retirement System or at least ten (10) years of service credit in
the Police and Fire Department Retirement Plan on the date of
separation and who have not obtained a return of contributions
will have their benefit accrual rate preserved for the years of

service prior to their leavmg City service,

(h) Any plan adopted by the C1ty Council is subject to |
- termination or amendment in the Council’s discretion. No plan
subject to.this section shall create a vested right to any benefit.

Section 1509-A:  Disability Retireménts

(a) Toreceive any disability retirement benefit under any

- pension plan, City employees must be incapable of engaging in
any gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of
qualification for a disability retirement shall be made regardless
of whether there are other positions available at the time a

determmatlon is made.

[b] An employee is considered “disabled” for purposes of
qualifying for a disability retirement, if all of the following is met:

(i) Anemployee cannot do work that they did before; and
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(11) It is determined that

1) an employee in the Federated Clty Employees
- Retirement System cannot perform any other jobs
- described in the City’s classification plan because

of his or her medical condition(s); or

2) an employee in the Police and Fire
Department Retirement Plan cannot perform any
other jobs described in the City’s classification
plan in the employee’s department because of his
or her medical condition(s); and

| (iii) The employee’s disab_ih'ty has lasted or is expeeted to
last for at least one year or to result in death.

' () Determinations of disability shall be made by an
independent panel of medical experts, appointed by the City

‘Council. The independent panel shall serve to make disability
determinations for both plans. Employees and the City shall have
aright of appeal to an administrative law )udge

(d) The City may provide matching funds to obtain long term
disability insurance for employees who do not qualify for a
disability retirement but incur long term reductions in
compensation as the result of work related injuries.

" (e) The City shall not pay workers’ compensation benefits for
disability on top of disability retirement benefits without an
offset to the service connected disability retirement allowance to
eliminate duplication of benefits for the same cause of disability,
consistent with the current provisions in the Federated Clty
Employees’ Retirement System, -
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Section 1510-A:  Emergency Measures to Contain Retiree
| Cost of vaing Ad]ustments

If the City Council adopts a resolutlon declarmg a fiscal and

service level emergency, with a nndmg thatitis necessary to
suspend increases in cost of living payments to retirees the City
may adopt the following emergency measures, applicable to
retirees (current and future retirees employed as of the effectlve

date of this Act):

(a) Cost ofliving adjustments ["COLAS”) shall be temporarlly
-suspended for all retirees in whole or in part for up to five years,
- The City Council shall restore COLAs prospectively (in whole or
In part), if it determines that the fiscal emergency has eased
sufficiently to permit the City to provide essential services
protecting the health and well-being of City residents while
paymg the cost of such COLAs.

(b) In the event the City Council restores all or part of the COLA,

it shall not exceed 3% for Current Retirees and Current
. Employees who did not optinto the VEP and 1.5% for Current
Employees who opted into the VEP and 1.5% for employees in

Tier 2.

'Section 1511-A- Supplemental Payments to Retlrees

The Supplemental Retiree Benefit Reserve (“SRBR”) shall be
discontinued, and the assets returned to the appropriate

retirement trust fund. Any supplemental payments to retirees in
addition to the benefits authorized herein shall not be funded

from plan assets:

- 13 -
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- Section 1512-A: Retiree Healthcare

(a] Mlmmum Contrlbutlons Emstmg and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, mcl_udmg bot_h normal cost and unfunded liabilities.

(b) Reservatlon of nghts No retiree healthcare plan or
benefit shall grant any vested right, as the City retains its power
to amend, change or terminate any plan provision.

(c) Low Cost Plan. For purposes of retiree healthcare beneflts
“low cost plan” shall be defined as the medical plan which has the
lowest monthly premium available to any active employee in
either the Police and Fire Department Retirement Plan or
Federated City Employees’ Retlrement System.

Section 1513-A: Actu_arl_al Soundness (for both pension
and retiree healthcare plans)

(2) All plans adopted pursuantto the Act shall be subjecttoan
actuarial analysis publicly disclosed before adoption by the City
Council, and pursuant to an independent valuation using
standards set by the Government Accounting Standards Board
and the Actuarial Standards Board, as may be amended from time
to time. All plans adopted pursuant to the Act shall; (i) be
actuarially sound; (ii) minimize any risk to the C1ty and its
 residents; and (iii) be prudent and reasonable in light of the
economic climate. The employees covered under the plans must
share in the investment, mortality, and other risks and expenses

of the plans.

(b} All of the Clty s pension and retiree healthcare plans must be |
actuarially sound, w1th unfunded liabilities determined annually
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through an independent audit using standards set by the
Government Accounting Standards Board and the Actuarial
Standards Board. No benefit or expense may be paid from the
plans without being actuarially funded and explicitly recognized
in determining the annual City:and employee contributions into

~ the plans. :

-(c) Insetting the actuarial assumptions for the plans, valuing
the liabilities of the plans, and determining the contributions
required to fund the plans, the objectives of the City’s retirement

boards shall be to:

() achieve and maintain full funding of the plans using at
least a median economic planning scenario. The
likelihood of favorable plan experience should be
greater than the likelihood of unfavorable plan

experience; and

(if) ensure fair and equitable treatment for current and
~ future plan members and taxpayers with respect to the
costs of the plans, and minimize any intergenerational

~ transfer of costs.

(d) When investing the assets of the pIans, the ijective of the
City’s retirement boards shall be to maximize the rate of return
without undue risk of loss while having proper regard to:
(1) the funding objectives and actuarial assumptions of the
- plans;and. ' |
(i) the need to minimize the volatility of the plans’ surplus
- ordeficit and, by extension, the impact on the volatility
of contributions required to be made by the. City or
employees. - -
S 15
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Section 1514-A:.  Savings

In the event Section 6 (b) is determined to be illegal, invalid or
unenforceable asto Current Employees (usmg the deﬁmtlon in

equwalent amount of savmgs shall be obtamed through pay
reductions. Any pay reductions implemented pursuant to this
- section shall not exceed 4% of compensation each year, capped

at a maximum of 16% of pay.

Section 1515-A:  Severability .

(a) This Act shall be interpreted so as to be consistent with all
federal and state laws, rules and regulations. The provisions of K
this Act are severable. If any section, sub-section, sentence or
clause (“portion”) of this Act is held to be invalid or
unconstitutional by a final judgment of a court, such decision shall
not affect the validity of the remaining portions of this
amendment. The voters hereby declare that this Act, and each
portion, would have been adopted irrespective of whether any
one or more portions of the Act are found invalid. If any portion
of this Actis held invalid as applied to any person or |
~circumstance, such invalidity shall not affect any application of
this Act which can be given effect. In particular, if any portion of
this Act is held invalid as to Current Retirees, this shall not affect
the application to Current Employees. If any portion of this Actis
~ held invalid as to Current Employees, this shall not affect the
application to New Employees. This Act shall be broadly
construed to achieve its stated purposes. It is the intent of the
voters that the provisions of this Act be interpreted or
implemented by the City, courts and others in a manner that
facilitates the purposes set forth herein. -
16
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. (b) If any ordinance adopted pursuant to the Act is held to be
invalid, unconstitutional or otherwise unenforceable by a final
judgment, the matter shall be referred to the City Council for

determination as to whether to amend the ordinance consistent
with the judgment, or whether to determine the sectionseverable

and ineffective.
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" . RES NO 76158

ADOPTED this 6th day of March, 2012, by the following vote:

AYES: CONSTANT, HERRERA, LICCARDO, NGUYEN,
‘ OLIVERIO, PYLE, ROCHA; REED. |
NOES: CAMPOS, CHU, KALRA.
ABSENT: NONE.
DISQUALIFIED:  NONE. | ‘ E 2 g 2 9\
CHUCK REED i
~ Mayor

DENNTS D. HAWKINS, CMG
City Clerk



